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	Ein cyf / Our ref: 213/22/FOI 


	Dyddiad / Date: 15th September 2022 


Further to your request for information dated 17th August 2022, I am pleased to provide the following response. 

Your request and our response: 
Copies of the policy/protocols/guidance Wrexham Maelor Hospital has in place specifically regarding:

1. In what circumstances a best interests meeting is expected to take place (e.g. in cases where the hospital staff choose to give medication when the patient does not wish to take this and significant members of their family are requesting an alternative option is attempted? 
A capacity assessment should be undertaken when the capacity of a patient to consent to treatment is in doubt. If the individual lacks capacity to make a particular decision, then a best interest meeting is required. The best interest meeting will enable all involved to discuss the viable options and use the balance chart to weigh up the risks and benefits of each option in order to make a decision based on the patient’s best interests. 

Please refer to the Betsi Cadwaladr University Health Board (BCUHB) best interest meeting guidance and capacity assessment form embedded below for your information. Mental Capacity Act Level 1 and 2 training is mandatory across BCUHB and is accessible on the Electronic Staff Record (ESR) for all BCUHB employees to complete. 
        
[image: image1.emf]Best Interest  Meeting Guidance - V1 (5)_redacted.pdf



 EMBED AcroExch.Document.DC  [image: image2.emf]Final Version  (Expanding Text box)  BCUHB Revised Capacity Assessment and Best Interests Form Version 5(3) - January 2021 (1).pdf


Please note that any information that is personal data has been redacted under

Section 40 – Personal Information of the Freedom of Information Act.

2. Making a decision that a patient is reaching end of life? 

A capacity assessment would need to be undertaken if there is reason to believe the patient lacks capacity to understand the decision being made, and a best interest meeting would also need to be held about what is in the patients best interests. 

We welcome correspondence through the medium of Welsh

Rydym yn croesawu gohebiaeth drwy gyfrwng y Gymraeg


_1724239200.pdf
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1. Introduction 
 
The Betsi Cadwaladr Health Board (hereafter known as the Health Board) recognises that it 
is important to respect the autonomy of individuals who lack capacity to make decisions 
regarding their treatment or care and are provided with high quality care from a 
knowledgeable and competent workforce. 
 
Patient care will be delivered without discrimination – regardless of gender / transgender, 
race, disability, sexual orientation, age, religion / belief or cultural practice. 
 
The Health Board is committed to ensuring that its employees act at all times in accordance 
with the provisions of the Mental Capacity Act 2005 (hereafter known as the Act).  
 
This guidance should be read in conjunction with the Act and associated Code of Practice. 
 
 
2. Purpose and scope 
 
The primary purpose of this guidance is to give additional information and support to 
Healthcare staff in relation to best interest decision making, to include the process, content 
and structure of best interest meetings. This best interest guidance builds on the assumption 
of a general understanding of the Act and Code of Practice that is available 
here:http://howis.wales.nhs.uk/sites3/Documents/121/mca-cp.pdf 
 
The legal framework for making best interests decisions is defined in the Act’s Code of 
Practice. ‘Best Interests’ applies to those who are deemed to lack capacity about their care 
and treatment.  This guidance aims to assist further by looking in more detail at the types of 
factors that might need to be considered in making a best interest decision, and in 
considering the process of best interests decision-making. 
 
A failure to engage correctly and effectively with people who do not have the mental capacity 
to make specific decisions for themselves, may have serious implications for the person, 
their family, informal carers and Health and Social Care providers (both statutory and 
independent). We are required to work within the statutory principles set out in Section(s) 1 
of the Act and more particularly to apply section 4 of the Act to our actions for people who 
cannot make decisions for themselves.  
 
 
3. Aims and objectives 
 


 To raise awareness of the different ways in which people can make decisions on 
behalf of those who lack capacity and how these are relevant to the Act; 


 To enable those working with individuals who lack capacity to increase their 
understanding of what is meant by best interests; 


 To enable people who are required to make judgements about best interests, or who 
are required to participate in best interests meetings, to do this in a structured way. 
This is in order to ensure that decision-makers consider and weigh all relevant factors 
in making decisions that are in the best interests of the adult who lacks capacity 


 To provide Chairs of best interests meetings with additional guidance on the process, 
content and structure of best interests meetings. 
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4. Best interests 
 
‘Best interests’ is a method for making decisions which aims to be more objective than that 
of substituted judgement. It requires the decision maker to think what the ‘best course of 
action’ is for the person. It should not be the personal views of the decision-maker. Instead it 
considers both the current and future interests of the person who lacks capacity, weighs 
them up and decides which course of action is, on balance, the best course of action for 
them. 
 
The Act does not give a clear definition of best interests, but instead outlines the factors that 
need to be considered when you are trying to make a decision on behalf of someone else. 
These factors (known as the statutory checklist and outlined in Section 4 of the Act) try and 
bring together all the relevant information that will enable you to make the best decision for 
the person.  
 


 Acts in relation to care or treatment 
 


Section 5 of the Act allows for more routine, less significant decisions to be made by carers 
on behalf of someone who lacks capacity. Prior to the Act, carers could, theoretically, have 
faced a legal challenge if they, for example, dressed someone or bathed them; or spent 
money on their behalf without their consent. Any of these actions must still be in the person’s 
best interests, and carers should be able to justify them. If they cannot do this, then they 
may not be protected from liability. However, it is not necessary to have a formal best 
interests meeting for each decision – decisions like these, and the reasons for them, could 
be noted in a care plan. The care plan should also document the assessment of capacity. 
 
It is important to note that the protection from liability only extends to acts in relation to care 
or treatment. It also does not provide protection for carers carrying out treatment-related acts 
for which they do not have the skills. 
 
 
5. Best interest meetings and why they are required 
 
A best interests meeting may be needed where a young person (16+) or an adult lacks 
mental capacity to make significant decisions for themselves and needs others to make 
those decisions on their behalf. It is particularly important where there are unresolved issues 
regarding either the person's capacity or what is in their best interests. There may be a 
range of options and issues that require the considered input of a number of different staff as 
well as those with a personal and/or legal interest in the needs of the person lacking mental 
capacity. A formal best interests meeting may be required to plan the decisions needed 
where the issues facing the person are very complex or life changing.  Making sense of 
these issues and options may only be properly covered and addressed through holding such 
a meeting, and formally recording the discussions. Issues around a person's capacity should 
however ordinarily be resolved before a best interests meeting is convened.  
 
A best interests decision cannot be made for an individual if they have been assessed as 
having capacity to make the decision or (where there is doubt about capacity) a capacity  
assessment has not been undertaken to confirm that they lack capacity. There is guidance 
attached in Appendix 2a which gives a template to help those participating in the meeting to 
understand its remit and context.  
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6. Urgent situations 


 
If the situation is very urgent however, a meeting may not be possible and decisions will 
have to be made based on the information available – including the availability of people for 
consultation. The doctrine of necessity may be invoked in an emergency situation and the 
decision-maker has to act. Actions in the person’s best interest can be made providing the 
professional ‘reasonably believes’ a person lacks capacity and that the proposed 
treatment/action is necessary to save their life or to prevent a significant deterioration in their 
condition. Formal documentation of the capacity assessment and best interest decision 
should be completed as soon after the event as possible.  
 
In these situations, it may not be practical or appropriate to delay the decision to in order to 
consult with any known attorneys or deputies who cannot be immediately contacted. It is 
important to record any attempts to contact known attorneys or deputies that have been 
unsuccessful.  
 
The Act does not give any clear indication as to how long it would be acceptable for 
decisions to be made under the doctrine of necessity. It is sensible to assume that as soon 
as someone’s capacity can be formally assessed and their best interests decided, then this 
is what should happen. If the proposed treatment is not clearly ‘necessary’ then Act’s 
processes should always be followed. 
 
 
7. The best interests meeting – how is it recorded?  


 
It will be the responsibility of the chair person to ensure that the meeting is going to be 
accurately recorded. The minute taker should ensure that the minutes are an accurate 
record of the meeting and be aware that the minutes may need to be submitted to the Court 
of Protection. It is the responsibility of the chair person to ensure that the minutes recorded 
by the minute taker are factually correct and clearly represent the meeting.  
 
The outcome of the best interests meeting and associated viewpoints should be recorded on 
the Best Interests Meeting template which can be found at Appendix 2b. This provides a 
framework which incorporates the balance sheet approach. The best interests meeting 
needs to be structured and recorded in such a way that it is clear who attended (and those 
who were unable to attend) what discussions took place, and what outcomes were agreed.  
It is important that all efforts are made to arrange a Best Interest Meeting when all relevant 
interested parties can be present or at the very least there is written communication of views 
if unable to attend.  If an individual has an LPA for Health and Welfare, the meeting must 
include those who are appointed as attorneys for the LPA.  Whilst the minutes should record 
the issues and the discussion that took place, the emphasis needs to be on an analysis of 
the risks and benefits attached to the different options and the identification of those 
responsible for undertaking the agreed actions as well as the timescales within which those 
actions will be taken. In line with the approach taken in the Court of Protection and widely 
accepted best practice a ‘balance sheet’ approach should be adopted to reach a best 
interests decision. Medical, emotional, social and welfare interests may be relevant and 
should be entered onto the ‘balance sheet’. At the end of the process it should be possible to 
‘strike a balance’ between the benefits and risks of options available.  It is not the role of the 
Best Interest Meeting to put together a care plan, that is the role of the MDT to put in place 
discharge arrangements and who should provide care, when etc.   
 
 
 
A ‘balance approach’ includes:  
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• Identifying all the options and these must be based on concrete and real options available. 


• Entering all the actions and potential benefits, risks, advantages and disadvantages of 
each option including the likelihood or certainty they will happen.  


• Underlining in bold factors that have particularly over-riding importance, so it is 
easier for others to see the weighting given to each. 


• Assessing which option is in the person’s best interests.  
 


The minutes should clearly identify the name of the person who has prepared the record 
together with the name of the organisation on whose behalf the minutes have been 
prepared.  
 
The minutes should clearly identify who attended the meeting and what their relationship, is 
to the patient.  
 
 
8. The best interest meeting – who should attend? 


 
Careful consideration should be given so as not to exclude people who may have an 
interest. Those people may if practical and appropriate include: 
 


 The person assessed as lacking mental capacity – (note that consideration needs to 
be given about how many people are likely to be present and the impact this may 
have an on individual – see Appendix 2b) 


 


 Family members, parents, carers and other people interested in the welfare, if this is 
practical and appropriate 


 


 Any person who holds a registered Enduring Power of Attorney (pre- October 2007) 
or either a registered Lasting Power of Attorney for Property and finance or a 
registered Lasting Power of Attorney for Health and Welfare made by the person now 
lacking capacity 
 


 Any advocate who is involved including the statutory Independent Mental Capacity 
Advocate (IMCA) Service. (Refer to Chapter 10 of the MCA Code of Practice for 
further information about the role of the IMCA) 
 


 Any Deputy appointed by the Court of Protection who has the relevant decision 
making authority on behalf of the person lacking mental capacity 
 


 Any professionals involved and relevant to the decision that needs to be made 
 
It will be the responsibility of the chair person and the decision-maker to ensure that the 
consultation process has been undertaken thoroughly and that the best interest meeting can 
proceed. In the event that there is concern that the meeting will not represent the views of all 
those who should be consulted it may be necessary to adjourn the meeting until this is  
rectified.  However, it is important that delays are not caused due to an inability to attend a 
meeting and all efforts have been made to find alternative ways of expressing issues i.e.; 
sending a report.  
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(a) Purpose of the meeting 
 


This will serve to clarify the nature of the decision, or decisions, that need to be made. The 
chair could also outline the structure that the meeting will take. The chair needs to clarify the 
decision to be made. They also need to clarify that the decision is one that can be made 
under the Act, that the options available to the person are the same as those that would be 
available to someone who did not lack capacity (i.e. they are not being discriminated 
against); that the person does lack capacity to make the decision for themselves and that all 
reasonable efforts have been made to enable the person to make the decision for 
themselves.  
 
The decision as to what options to offer is not a best interest decision because it does not 
specifically relate to a decision the individual themselves would make, that rests with those 
commissioning the delivery of the care as to the eligible assessed needs under Social 
Services and Well-being (Wales) Act 2014.  
 
 
9. Decisions requiring a ruling of the Court 
 
There are also some decisions which will require a ruling from the Court.  
 
They are situations considered to be requiring ‘serious medical treatment’ and are cases 
involving the following: 
 


 Where it is proposed to withdraw CLINICALLY ASSISTED nutrition and hydration 
from a patient in either a persistent vegetative state (PVS) or a minimally conscious 
state (MCS)  
 


 Cases involving organ or bone marrow donation by a person who lacks capacity to 
consent; and 
 


 Cases involving non-therapeutic sterilisation of a person who lacks capacity to 
consent. 
 


This list is not exhaustive and other situations such as certain terminations of pregnancy, 
medical procedures for the purpose of donation to another person, having to use a degree of 
force to restrain the person, experimental or innovative procedures or those raising ethical 
dilemmas in an area which is untested will also need a ruling from the Court before they can 
proceed. There may also be other situations where the circumstances and consequences for 
the patient are serious, and applications to the Court should be considered. Legal advice 
should be sought at all times to decide whether an application should be made to the Court. 
 
(a)  Court of Protection 
 
All efforts should be made to resolve differences of opinion about what is in an individual’s 
best interests through the best interest meeting process. However, in some instances this 
will not be possible. It may be that the best interests decision-making process has either  
become ‘stuck’ or has revealed an area of uncertainty, or there is dispute or difference of 
opinion between key agencies or a third party such as a family member, attorney or deputy.  
Ultimately, if all other attempts to resolve the dispute have failed, the Court of Protection 
might need to decide what is in the person’s best interests.  
 
In some situations where it becomes clear that a consensus cannot be reached the Court of 
Protection has made it clear that it expects Health Boards to take the necessary action to 
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bring the case before the Court. It is imperative that legal advice is sought without delay from 
Welsh Health Legal Services in accordance with GC05 – Procedure for Accessing Legal 
Advice - http://howis.wales.nhs.uk/sitesplus/861/page/44944 through your relevant senior 
manager to ensure that the patient is not further disadvantaged, the views of third parties are 
represented and that the reputation of the Health Board is not potentially compromised.  
 
If the dispute needs to be resolved urgently – because for example a patient lacking mental 
capacity is at risk of harm, consider whether an urgent referral to the Court of Protection is 
needed. If this is the case, it is imperative that staff contact the senior manager as soon as 
possible.  
 
The Court of Protection is available out of hours in appropriate circumstances for 
emergencies. Bronze on call should be consulted urgently. 


 
(b)   Dispute Resolution and Lasting Power of Attorneys or Court Appointed Deputies 
 
Patients, carers and any person holding a relevant lasting power of attorney authority, or 
court appointed deputy, are not bound to follow this guidance. However it is useful for the 
person to attend so that they can hear the views of all other interested parties.  
 
They may feel they want to bypass attending a best interest meeting, or they may not be 
happy with the outcome of a best interests decision meeting. In such cases the holder of a 
relevant lasting power of attorney may simply decide to proceed with their decision and/or 
take legal advice. If this occurs then escalation to Line Managers would be required to 
ascertain if the dispute can be resolved at a local level. 
 
If an attorney or court appointed deputy decide to proceed with their decision, where there is 
some concern for the patient around the consequences of that decision the practitioner 
should take immediate advice from the MCA / DoLS Supervisory Body (01352803297). It 
may that the matter will need to be referred to the court. In some instances an urgent 
application to the court may be required.  
 
In the event that Health Care professionals do not consider that the attorney or deputy is 
acting in the patient’s best interests more generally (and not in relation to a particular 
incident) and are not discharging the duty of care they are required by the legislation to 
demonstrate this, this must be addressed if it is considered that it will have an adverse 
impact on the patient. The Office of the Public Guardian has a safeguarding function and will 
scrutinise the actions of an attorney or deputy and the Court of Protection has discretion to 
remove their authority. It is the responsibility of Health Care professionals to bring any 
concerns immediately to the attention of the Office of the Public Guardian who can be 
contacted on 0300 456 0300. In such instances you may wish to contact the Concerns Team 
before making such a referral for advice. Where the issue is around an immediate decision 
the process referred to above should be considered.  
 
The MCA Code of Practice Chapter 15 offers further advice and direction.  
 
 
10. Proceeding to court 


 
Reference should be made to the Court of Protection guidance available on the Mental 
Capacity Act intranet page 
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11. Review of the guideline 
 


This guideline will be reviewed every three years unless otherwise specified by the Director / 
responsible person / author or when a change in legislation requires it. 


 
12. Reference to legislation 
 


 Mental Capacity Act 2005 


 Mental Capacity Act 2005 - Code of Practice  


 Mental Health Act 1983 (as amended 2007) 


 Deprivation of Liberty Safeguards 2008 - Code of Practice 


 Social Services Wellbeing (Wales) Act 2014 
 
The Act applies in conjunction with other legislation affecting patients who may lack capacity 
in relation to specific matters. This means that staff should also be aware of their obligations 
under other legislation, including (but not limited to): 


 Disability Discrimination Act 1995 


 Data Protection Act 1998 


 Human Rights Act 1998 


 Care Standards Act 2000 


 National Health Service and Community Care Act 1990 
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Appendix 1 - Terminology used throughout this document 
 


Court of 
Protection  


The specialist court for all issues relating to people who lack capacity 
to make specific decisions 


Deputy  
 


Someone appointed by the Court of Protection with ongoing legal 
authority, as prescribed by the Court, to make decisions on behalf of a 
person who lacks capacity to make particular decisions 


MCA Code of 
Practice 


Unless denoted otherwise, the MCA Code of Practice that supplements 
the Mental Capacity Act 2005  


Attorney / 
Donee  
 


Someone appointed under a Lasting Power of Attorney who has the 
legal right to make decisions within the scope of their authority on 
behalf of the person (the donor) who made the Lasting Power of 
Attorney 


Independent 
Mental 
Capacity 
Advocate 
(IMCA) 


Someone who provides support and representation for a person who 
lacks capacity to make specific decisions, where the person has no-
one else to support them. The IMCA service was established by the 
Mental Capacity Act 2005 and is not the same as an ordinary advocacy 
service 


Lasting Power 
of 
Attorney (LPA) 
 


A Power of Attorney created under the Mental Capacity Act 2005 
appointing an attorney (donee), or attorneys, to make decisions about 
the donor’s welfare, including healthcare, and/or deal with the donor’s 
property and affairs 


Mental Capacity 
Act 
2005 
 


Legislation that governs decision-making for people who lack capacity 
to make decisions for themselves or who have capacity and want to 
make preparations for a time when they may lack capacity in the future. 
It sets out who can take decisions, in which situations, and how they 
should go about this 
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Appendix 2a:  Best Interest Meeting Agenda 
 
1 Purpose of the Best Interest Meeting: 


 
 


2 Relevant Information - Decisions that are to be considered & Named 
Decision Maker: 
 


3 Confirmation of Capacity Assessments 
Risk Assessments 
Other Reports relevant to the decision to be considered 
 


4 Views of the Patient (Relevant Person) 
 


5 Information from Relevant People (Family, professionals, others) 
 
 


6 Discussion of Options to be considered 
 


7 Summary of Decision Making including reason why this option selected: 
 
 
 


8 Objections: (See 5.63 to 5.69 of the MCA Code – Record here if anyone 
disagrees with the decision and how you intend to proceed. 
 


9 Action plan  
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APPENDIX 2b: Template for Best Interests Meeting Minutes 
 


Strictly Confidential  
Information Sharing and Confidentiality  
These minutes are strictly confidential; they must not be photocopied and should be 
transferred and stored securely. Statutory agencies will store electronic copies on a secure 
database.  
Access should only be on a legitimate need to know basis. Additional requests to show 
these minutes to other people will only be considered by the Chair of the meeting and 
permission given, if there is a legitimate reason to disclose the information. Minutes of the 
meeting will be circulated to all attendees and those who have given apologies.  
Copies of these minutes may be requested and disclosed in the event of a Data Protection 
access to records request, subject to exemptions.  
Amendments  
Please Note: Requests for amendments to these minutes should be forwarded in writing to 
the Chair of the meeting, within seven days of the circulation date; otherwise they will be 
taken as an accurate record.  
Mental Capacity Act (2005)  
If a person has been assessed as lacking capacity, then any action taken, or any decision 
made for, or on behalf of that person, must be made in his/her best interests-Principle 4. 
 


Forenames Family 
name/surname 


Date of 
Birth 


NHS Number 
 


Organisation/hosp 
number 


 
 


    


BEST INTEREST MEETING 
 
Person’s details 
Name:       
 
Address:  
 
 
Ward :       Consultant:  
 
Best Interest meeting details  
 Date of Meeting:       Time:    Venue:  
 


  
1.  Contributors to best interest meeting  - Please  or X  


Attendees/Apologies          
  


 
Role/designation 
 


 
 


Name 


 
 
Contact number 


In
v


it
e


d
 


A
tt


e
n


d
e


d
 


W
ri


tt
e
n


 


R
e
p


o
rt


  


V
e


rb
a


l 


R
e
p


o
rt


 


M
in


u
te


s
 


d
is


tr
ib


u
te


d
 


Chair        
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Minute Taker        


 
Minutes of Meeting: 


1.  Purpose of the Best Interest Meeting: 
 
 
 
 


2.  Relevant Information 
Decisions that are to be considered & Named Decision Maker: 
 
 
 
 


3. Confirmation of Capacity Assessments related to Decisions: 
 
 
 


4. Views of the Patient: 
 
 
 


5.  Information from Relevant People / Interested Parties 
 
 
 


6.  Balance Approach of Options to explore less restrictive way to achieve person’s best 
interests (use as many options as necessary) 


Option 1 - Describe: 
 
 
 
 


Benefits for the Person Risks for the Person 


  


  


  


  


  


            Option 2 Describe: 
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Benefits for the Person Risks for the Person 


  


  


  


  


  


  


Option 3 Describe: 
 
 
 
 
 


Benefits for the Person Risks for the Person 


  


  


  


  


  


  


 


7. Summary of Decision Making including reason why this option selected: 
 
 
 
 
 
 
 


8. Objections: (See 5.63 to 5.69 of the MCA Code of Practice – Record here if anyone 
disagrees with the decision and how you intend to proceed. 


 
 
 
 
 


9. ACTION PLAN: 


Action Lead Person Timescale 


 
 


  


 
 


  


 
 
 


  


10. ACTION PLAN (Continued):   


Action Lead Person Timescale 
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Print Name: 
 
 
Designation: 
 
Signature: 
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Mental Capacity Act 2005 and Mental Capacity (Amendment) Act 2019 
ASSESSMENT OF CAPACITY 


 


For further guidance and examples, please consult the Mental Capacity Act 2005 (the MCA 2005), Mental 
Capacity (Amendment) Act 2019 (MC(A)A 2019), the Mental Capacity Act 2005 Code of Practice and your 
organisation’s own policies and resources. All sections of the form need to be completed to ensure you 
comply with the requirements of the MCA 2005 and the MC(A)A 2019. It is also important to document 
all the relevant information. If there is insufficient space on this form, please record the information 
on page 6 of this form or within the patient's medical record). 
 


Date of assessment:                                         Place of assessment: 
 


What is the particular decision that needs to be made at this time? 
 


 
 


A.   PRIOR TO UNDERTAKING AN ASSESSMENT 
Remember - you should presume an adult can make a decision for themselves, unless there are 
reasons to doubt the person’s ability to do so. This is the case even if the person wishes to make a 
decision that you do not agree with or seems unwise. 
Could the person make this decision if they were provided with practical help and support? 
A person cannot be treated as unable to make a decision unless all practicable steps to help them have been taken 
without success. This might include providing information in an appropriate way, making the person feel at ease and 
supporting the person. Describe any practical help you have considered or provided below: 


 
 
 
 
 


Might the person be able to make this decision at a different time? 
Are there reasons to believe the person may be able to make this decision at a different time or in different 
circumstances? For example, a person’s decision-making capacity might be temporarily impaired by shock, pain, infection 
or substances such as alcohol. If so, is it possible to delay the decision until the circumstances are different? Record 
below any reasons why the decision can, or cannot be delayed: 


 
 
 
 
Do not proceed to a formal assessment if the person can reasonably be helped to make the decision for 
themselves, or if the decision can reasonably be delayed. 


 


B.   ASSESSMENT OF CAPACITY – Stage 1, the Functional Test 
The person must be able to do all of these things to have capacity for the decision 
Does the person understand the relevant information about the decision to be made? 
Relevant information includes a) The nature of the decision b) The reason why the decision is needed and c) The likely 
effects of deciding one way or another, or making no decision at all. It does not include all possible information about the 
decision but the ‘salient details’ the person needs. Record below, using examples, why you believe the person does, or 
does not, understand the relevant information: 
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Is the person able to retain the relevant information long enough to make the decision? 
The person must be able to hold the information in their mind long enough to use it to make an effective decision. People 
who can only retain information for a short period of time must not automatically be assumed to lack capacity to decide. 
Record below why you think the person is, or is not, able to retain the relevant information for long enough to make this 
decision: 


 
 
 
 


 
 


Is the person able to use or weigh-up the relevant information as part of making a decision? 
Sometimes a person can understand information but an impairment or disturbance means they cannot use it in making a 
decision. This might be because they do not believe the information and/or cannot evaluate related risks, or their 
condition prevents them from being able to consider the information and leads them to make an impulsive decision. Try to 
keep separate the issue of whether the person can make the decision, from any concerns about the decision they wish to 
make. Record below, using examples, your view as to whether or not the person can weigh-up the information for this 
decision: 


 
 
 
 
 
 


Can the person communicate their decision in any way? 
A person will be deemed to lack capacity if they cannot communicate a decision in any way at all. This occurs in rare 
situations, such as ‘locked-in syndrome’, where the person may be able to understand, retain and weigh-up information 
but has no way of expressing their decision. For patients with significant communication difficulties consider involving 
specialist professionals, such as a speech and language therapist. Record below your views as to whether the person 
can, or is totally unable to, communicate a decision: 


 
 
 
 
 


 


C.   ASSESSMENT OF CAPACITY - Stage 2, the Diagnostic (or gateway) Test 
Does the person have an impairment of, or a disturbance in the functioning of, their mind or 
brain? 
You must show why you believe the person has impaired or disturbed functioning of the mind or brain. This might be 
because they have a relevant diagnosed condition, for example, dementia. It might be because there is evidence of the 
person having cognitive difficulties. Describe below, with examples where possible, the evidence that there are reasons to 
doubt the person’s capacity: 


 
 
 
 


 
 


D.   OUTCOME OF THE ASSESSMENT (tick the appropriate box) 
 


- On the balance of probabilities, I believe the person has capacity to make this decision      
 
- On the balance of probabilities, I believe the person lacks capacity to make this decision    
        


- I am unsure whether or not the person has capacity to make this decision*                                 
 Please explain your reasons below: 
 


 
Name of assessor:              Job title: 
 


 
Signature: 
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Mental Capacity Act 2005  
BEST INTERESTS ASSESSMENT & CHECKLIST 


 
 


For further guidance and examples, please consult the Mental Capacity Act 2005 Code of Practice 
and your organisation’s own policies and resources. All sections of the form need to be completed 
to ensure you comply with the requirements of the MCA. It is also important to document all the 
relevant information. If there is insufficient space on this form, please record the information on 
page 6 of this form or within the patient's medical record). 
 


A.   PRIOR TO UNDERTAKING A BEST INTERESTS ASSESSMENT  
Confirmation that the person lacks capacity for this decision. 
The best interests process only applies to people who lack capacity for the decision. Provide the required information 
below to confirm the person lacks capacity: 
 


Name of assessor:                                                        Date of capacity assessment: 
 
Remember, you must consider if the person is likely, at some time, to regain capacity for this decision and, if so, when 
this is likely to be and can the decision wait until that time. Do not proceed to make a best interests decision unless you 
believe it is. 


Is there an alternative source of decision-making authority? 
Tick where appropriate and complete supplementary information: 
 


- The person has made an advance decision which is valid and applicable     
 


  Date of advance decision:                                                                Date seen: 
 


- There is a person with a Lasting Power of Attorney (health and welfare) with authority for this decision          
 


  Date registered with the Office of the Public Guardian:                      Date seen:  
 


 - There is a Court Appointed Deputy with authority to make this decision                             
  


  Date of court appointment:                                                                     Date seen:  
 
A valid and applicable advance decision refusing the care or treatment subject to this decision will be binding on involved 
professionals. Where there is an attorney or deputy with the relevant authority they will be the decision-maker. You will 
not need to complete the remainder of this form if the authority for this decision is an advance decision or lies 
with an attorney or deputy. Seek advice from the Health Board’s advisors on the MCA if you are unsure of the validity of 
any advance decision, or the authority of an attorney or deputy, or if you feel an attorney or deputy is not acting in the 
person’s best interests.  


What is the particular decision that needs to be made at this time? 
 
 
Who is the decision-maker? It is the decision-maker’s responsibility to work out what would be in 
the best interests of the person who lacks capacity. Confirm the decision maker’s name below. 
 
Name of decision-make:                                                      Job title:  
 
Remember, you cannot base a best interests decision on unjustified assumptions about the person’s 
age, appearance, condition or behaviour. You must consider all the circumstances of which you are 
aware that can reasonably be regarded as relevant. 


Participation of the person who lacks capacity 
The MCA requires that the person is assisted to participate as fully as possible in the decision-making process. Describe 
below how you have supported the person to be as involved as possible. Explain any limitations to the person’s 
involvement:  


 
 
 
 


Affix patient identifier label here.  


Ensure that the form is printed as 


a 2-sided form. If the form is not 
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label to the back of pages 2 and 
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Expanding text box BCUHB Assessment of Capacity and Best Interests Form        Version 5 (3)    January 2021                           Page 4 of 6 
 


B.   INFORMATION ABOUT THE PERSON WHICH IS RELEVANT TO THE DECISION 
The person’s known past or present wishes in relation to this decision 
The MCA and the MCA Code of Practice require that the views of a person who lacks capacity should be considered and 
their wishes taken fully into account. Record below what is known about the person’s past or present wishes. If it is not 
possible to find out the person’s views or wishes explain why this is the case:  
 
 


 
 
 
Does the person have particular beliefs and values relevant to this decision? 
The MCA requires that decision-maker considers the beliefs and values that would be likely to influence a person’s 
decision if they had capacity. Record any information you have about the person’s beliefs or values relevant to this 
decision. If the person does not appear to have any relevant beliefs or values, or you are unable to find out, explain why 
this is the case:  


 
 
 
 
 
Are there relevant ‘other factors’? 
The decision-maker is required to consider any other factors that the person who lacks capacity would consider if they 
were able to do so. These can include the effect of the decision on other people, obligations to dependents or their duties 
as a responsible citizen. Record any such factors which are relevant to this decision below:  


 
 
 
 
 


 


C.   CONSULTATION WITH OTHERS 
Where it is practical and appropriate to do so, the following people should be consulted about the 
person’s best interests (even if they do not have authority to make the decision). 
 


 Anyone previously named by the person as someone 
they want to be consulted                            


 Anyone involved in caring for the person 


 Anyone interested in their welfare  
(family carers, close relatives, or an advocate already 
working with the person) 


 An attorney appointed through a Lasting Power of 
Attorney/Enduring Power of Attorney who does not 
have authority to make this decision 


 A court appointed deputy who does not have authority 
to make this decision 


 


 


Give the name of people consulted below: 
Name of consultee: Relationship (to person 


who lacks capacity) 
Method of consultation: 
(e.g. meeting, telephone 


call, letter 


Date: 
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D.   Use the balance sheet below to record how you have weighed up the person’s known 
views and wishes, and the views of consultees about what is in the person’s best 
interests: 


Option A (describe below): 
 
 


Pros and cons of option: 
 


Option B (describe below): 
 
 


Pros and cons of option: 


Option C (describe below): 
 
 


Pros and cons of option: 


 
 


  


 
 


  


 
 


  


 
 


  


 
 


  


 
 


  


 
 


  


 
 


  


 
 


  


 
 


  


Were any disagreements encountered? 
The MCA Code of Practice suggests disputes might be resolved through involvement of an advocate, getting a second 
opinion, holding a best interests meeting, attempting mediation or pursuing a complaint. Whilst the MCA does not require 
a consensus to be reached, intransient disputes for important decisions may require the involvement of the court. 
Consider seeking advice from your MCA Lead or Legal Services Dept. Record below the nature of any unresolved 
disagreements:  


 
 
 
 


 


E THE BEST INTERESTS DECISION 
Record below the decision that is considered to be in the person’s best interests:  


 
 
 


Record below your reasons for arriving at this particular decision: 


 
 
 


 


Name of decision-maker:                 Job title:  
 
Signature:                   Date: 
 


Affix patient identifier label here.  
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Page 6 - ADDITIONAL INFORMATION 


If there is insufficient space on this form, please record the information on this page or within the 
patient's medical record). Please refer to the relevant section when recording the additional 
information.  
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