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	Ein cyf / Our ref: 145/21/FOI 


	Dyddiad / Date: 21st July 2021 


Further to your request for information dated 30th June 2021, I am pleased to provide the following response. 

Your request:
I am writing to request any policy documents or related materials concerning the organisation and running of Associate Hospital Managers Hearings under Section 23 of the Mental Health Act 1983, which have been adjusted or created during the course of the ongoing COVID-19 pandemic. This might include, for example, policy changes on moves to remote hearings and in relation to so-called ‘paper’ hearings, and policies on facilitating the engagement of patients, nearest relatives and others with remote modes of conducting hearings.
Our response: 
Please refer to the Associate Hospital Managers update report embedded below which was produced for the Power of Discharge meeting held in June 2020. This details the activity and processes that we have conducted between January 2020 and March 2020, and has a section regarding Associate Hospital Managers and COVID-19, in relation to holding hearings via telephone/Skype.
We initially used Skype which people could then dial in to if they did not have video capability, and in November 2020 we moved to using Microsoft Teams.  

[image: image1.emf]Associate Hospital  Managers Update Report June 2020_redacted.pdf


Embedded below is the protocol which was distributed for Skype/telephone hearings.  Communication regarding Microsoft Teams was via email when we moved over to this. 

[image: image2.emf]Hospital Managers  Hearings Protocol (002)_redacted.pdf


Please refer to the embedded document below for the Procedure for Managers Discharge Panels (MHLD0032).  Please note this procedure is currently being reviewed to include the provision of Microsoft Teams Meetings as an additional source of hearings going forward.  

[image: image3.emf]MHLD 0032 -  Procedure for Managers Discharge Panel_redacted.pdf


Our patients have continued to be allowed their family/nearest relative to attend if they wished to be invited to the virtual hearings, either via telephone initially or via Microsoft Teams. The process of ascertaining the patients view on language, if they wished to attend, having support (Independent Mental Health Advocacy (IMHA) or Legal representation) and nearest relative has not changed during this time. 
Please note that any information that is personal within the embedded documents above has been redacted under Section 40 – Personal Information of the Freedom of Information Act. Section 40 is an absolute exemption and does not require the Health Board to consider the public interest test.

We welcome correspondence through the medium of Welsh

Rydym yn croesawu gohebiaeth drwy gyfrwng y Gymraeg
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PROTOCOL FOR HOSPITAL MANAGER'S HEARINGS

Hearings will be arranged for those patients who appeal, or contest their renewals,
any patients who do not have the capacity to contest will also have to have a
hearing. Patients who do not contest their renewal will have a hearing arranged at some
point but when the pandemic subsides.

For those that need to go ahead a hearing will be arranged via the calendar as skype but
with phone in link for the Associate Hospital Managers. The RC, Care Coordinator and
nursing staff will be invited, if the patient has representation from a solicitor they will also
be invited to join.

Reports will be sent out as usual.

Confidentiality must be maintained for our patients therefore all expected to make sure
they are in an area that is not occupied by others when conducting the hearing. It will be

everyone’s responsibility to inform anyone living in your home you are at a hearing and
therefore cannot be interrupted due to the confidential nature of your role.

Preparation/Joining instructions for Associate Hospital Managers:

(Staff from the Hospital and Solicitors may join by Skype or telephone the Hearing will
cover both avenues)

Be sure you use the email relevant to the meeting — each one is unique.

Please dial the number || EGTGNR

You will then be requested for the Conference ID followed by # this is the number
highlighted within the text of the email/calendar invite.

The system will ask if you are the leader — you are not so do not press star.

The system will ask for you to say your name and then you will join.

The Meeting:

Managers should join the meeting 15 minutes before other participants.

The other participants will join the meeting at the meeting start time.

The chair should make it clear that everyone will have a chance to speak, interruption

should be discouraged. Bear in mind that there may be a slight delay as someone joins
the discussion, you may have to ask them to repeat what they've said.





The Chair will introduce themselves, followed by the Panel members and the other
attendees.

The chair person is critical in ensuring that the hearing is conducted fairly for the patient
and all are allowed to have their say within a professional structure.

Once the hearing has been completed the other participants will leave and the panel will
discuss their decision.

Once a decision has been reached the chair will contact the MHA office, they will inform
the nurse or care co-ordinator who will inform the patient.

COMPLETION OF HEARING MINUTES AFTER A TELEPHONE CONFERENCE

The Chair of the hearing is responsible for completing the minutes as soon as possible
after the hearing.

The chair should complete the decision form, including reasons and recommendations,
and return to the MHA office in the envelope provided.

Other panel members should email the office separately indicating their agreement with
the outcome.

If the patient is to be discharged, the HO17 will need to be signed by the Chairperson and
then returned to the MHA office who will then forward to each individual for their signature.
An email will still be required to confirm that all were in agreement as this document will be
signed by some retrospectively.

All paperwork needs to be kept secure until it can be returned to a MHA office for
shredding unless the Associate Hospital Manager has means to destroy (Shredder/Fire).

The whole process should be completed within 2 working days.
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11

1.2

1.3

1.4
141

1.5

1.6

INTRODUCTION

The procedure has been prepared not only with the needs of new managers
in mind, to provide them with an introduction to their role, but also to ensure
that all hearings follow a recognised standard of good practice.

The procedure ensures that patients experience the hearings in as positive a
light as possible, and that the professionals involved are supported in their
work individually and as part of a multi-disciplinary team.

Betsi Cadwaladr University Health Board (BCUHB) recognises the
importance of effective panels and is appreciative of the work of its
Independent Members and, more especially, of its Associate Members
(Mental Health Act Associate Hospital Managers (MHA AHM)). Managers
Discharge Panels could not operate without them but they also perform a
very useful role in the interest and commitment they demonstrate to the work
of the Mental Health and Learning Disability Division. This is particularly
important in view of the Government's National Service Framework for
Mental Health, which lays out the standards and responsibilities expected
from the NHS and local authorities in relation to modern mental health
services.

Definition of ‘The Hospital Managers’

Section 23 of the Mental Health Act gives certain powers and responsibilities
to ‘Hospital Managers’. In legal terms, these are the Board Members of the
Health Board, rather than the Managers who are operationally responsible
for the running of the hospital.

Duties

= To ensure that authority for detaining patients under the Mental Health
Act is valid and all documentation is in order.

= To ensure that those formally delegated to receive documents and those
who are required to scrutinise them have a thorough understanding of
the Act and are competent to do so. .

= To review patients detention.

= To provide information to patients and their nearest relative.

= To ensure that any patient who wishes to apply or need to be referred to
a Mental Health Review Tribunal and the Hospital Managers are given
the necessary assistance.

= To authorise the transfer of certain patients to the care of another set of
managers.

= To consent to the rectification of certain defined errors which can occur
in the documents.

Powers

= To review the grounds for detention and discharge.
=  To withhold mail.

» To transfer a patient.

» To discharge a patient.

MMLD 0032
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1.7
1.7.1

1.7.2

1.8

1.8.1

1.8.2

1.9
19.1

Delegated Powers

The Hospital Managers should formally delegate their duties to receive and
scrutinise admission documents to a limited number of Officers with a
knowledge of the relevant parts of the Act who can provide 24-hour cover. It
is the Hospital Managers’ duty to ensure that the grounds for admitting the
patient are valid and that all relevant admission documents are in order.
Therefore any Officer to whom the responsibility is delegated must be
competent to make such a judgement and be able to identify any error in the
documents which may require rectification.

Ultimately, it is the Hospital Managers who are responsible for ensuring that
patients are detained lawfully. Where the power to monitor the receipt and
scrutiny of admission documents has been delegated, then those so
delegated must be clear about which kind of errors on application forms and
medical recommendations can and cannot be corrected. Any amendment to
the admission document would be authorised under Section 15 of the Mental
Health Act 1983. Hospital Managers should ensure that those delegated to
receive and scrutinise admission documents under the requirements of the
Act receive appropriate training.

Definition of Mental Health Act Associate Hospital Managers (MHA
AHM)

The hospital managers meaning the organisation or individual in charge of
the hospital may delegate their power to a Hospital Manager's Discharge
Panel. Members of a Managers Discharge Panel must not be employees of
the Local Health Board concerned.

MHA AHM'’s are ‘volunteers’ who have statutory powers and responsibilities
to protect detained service users’ rights and to hear appeals against
detention under the Mental Health Act (1983).

Duties
Hearings

e The MHA AHM'’s are responsible for making decisions regarding the
detention of patients under the Mental Health Act.

e MHA AHM’'s must attend, and where appropriate Chair Managers
Discharge Panels at NHS venues across BCUHB, ensuring that the
hearing satisfies the fundamental legal requirements of fairness,
reasonableness and lawfulness. CoPW 38.13

e Section 23(4) of the Act gives a panel of three or more MHA AHM's the
power to end a patient’s liability to be detained under certain sections of
the Act. Associate Hospital Managers must ensure that the grounds for
continued detention or continued CTO under the Act are satisfied and
that relevant documentation is in order.

MMLD 0032
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e Formally record the evidence considered in reaching a decision of
whether or not to discharge from detention, under Section 23.

1.9.2 Scrutiny
e Participate as a member of a scrutiny panel.
e On arota basis, the scrutiny panel will meet monthly to scrutinise Mental
Health Act documentation, including detention papers and explanation of

rights.

e Report deficiencies found both orally and record in writing, as
appropriate, and ensure that remedial action is taken.

e Ensure areas of concern are monitored and action accordingly, via the
Mental Health Act Manager.

Page 6 of 42
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2.1
2.1.1

2.1.2

2.1.3

2.1.4

2.1.5

2.2
221

THE MENTAL HEALTH ACT 1983

Issues Relating to Renewals and Discharge

A Managers Discharge Panel must have at least 3 members, 1 of whom, the
Chair, where possible, is a Non-Executive Director. However panel
members may be drawn entirely from those with MHA AHM status.

The Hospital Managers should ensure that all patients are aware that they
may seek discharge by the Managers Discharge Panel and of the distinction
between this and their right to appeal to the Mental Health Review Tribunal
(MHRT).

The Hospital Managers may undertake a hearing at any time at their
discretion, or at the request of the patient, but they must review a patient’s
detention when the Responsible Clinician (RC) submits a report under
Section 20(3) renewing detention or a Section 20A(4) extending CTO. Such
reports should normally be submitted not less than two weeks before the
current period of detention expires. The Hospital Managers are under a
statutory obligation to consider the renewal.

The Hospital Managers must consider holding a Managers Discharge Panel
Hearing: -

a) At the patients request
b) On the renewal of a detention
c) When a nearest relative is barred from discharging the patient

The Hospital Managers should take into account whether the MHRT for
Wales has recently considered the patient’s case or is due to do so in the
near future. The decision reached should be recorded in writing. If the
decision is not to consider the case the reasons why not should be
documented by The Mental Health Act Administrator who will write to inform
the patient. It must be expressed that the patient can retain their right to re-
apply to Managers after a Tribunal decision. A hearing must go ahead in
regards to paragraph 2.1.4 c.

Uncontested Renewals

If a patient’s detention is renewed under Section 20(3) or 20A(4), and the
patient has indicated that he/she does not object to this, the managers
discharge panel should meet to consider the papers and should interview the
patient (if the patient wishes) and their care co-ordinator. If the Panel then
agrees that the patient should continue to be detained, the hearing can be
concluded.

MMLD 0032
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2.3

2.3.1

2.3.2

2.3.3

2.3.4

2.3.5

2.3.6

The Sections under the Mental Health Act which Managers Discharge
Panel Hearings are most likely to take place are:

e Section 2: Allows compulsory admission and detention for up to 28
days for assessment, or assessment followed by treatment for mental
disorder.

e Section 3: Allows compulsory detention for up to six months for
treatment and renewable for a further six months, and twelve months
thereafter.

e Section 37: Hospital Order from Court directing admission initially for up
to six months (renewable on the same basis as Section 3).

e Section 17A (Community Treatment Order): A community treatment
order for eligible patients for up to six months, renewable for a further six
months and twelve months thereafter.

The Code of Practice for Wales (Revised in 2016, Chapter 1) draws attention
to the guiding principles which underpin the Act. There are 6 principles to
follow under the headings of Dignity and Respect, Least Restrictive Option,
Fairness, Equality and Equity, Empowerment and Involvement, Keeping
People Safe and Effectiveness and Efficiency.

Patients can appeal to managers for discharge at any time during their
detention under these Sections. The responsible clinical team, on behalf of
the Hospital Managers, should ensure that patients know that this is their
right, and that reviews will be arranged if they appeal. The managers may,
however, use their discretion not to hear an appeal from a patient who has
had a recent review by the Managers Discharge Panel or MHRT if they
decide, after investigation, that there have been no new developments. The
decision not to hear an appeal must be reported to the patient so he/she is
aware of the reason for not having a further hearing.

If an appeal is not upheld, managers may consider arranging a further
hearing before the Section expires, or obtain a further report from the RC,
arranged by the Mental Health Act Administrator.

Section 2 cannot be renewed, and renewal procedures (governed by Section
20 of the Act) will apply only to Sections 3, 37 and 17A (Community
Treatment Order).

Statutory documentation must be completed for each of these Sections. The
Hospital Managers have empowered the Mental Health Act Administrator
with the responsibility of scrutiny of the documents that relate to the
application of the Act to ensure that they are lawful.

MHA AHM’s must be alerted to the legal issues arising from the application
of any of these Sections. This is achieved by:

MMLD 0032
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2.4
24.1

e Seeking the advice of the Mental Health Act Administrator, or deputy,
who may be in attendance at individual hearings or will be available to
contact and assist.

e Referring to official publications, which may be requested for the hearing,
in particular current versions of:

= Mental Health Act 1983 Code of Practice for Wales (revised 2016)
» Mental Health Act Manual, Richard Jones.
» Relevant Directorate and Health Board Policies, as appropriate.

Patient who are transferred onto a Community Treatment Order

Some patients who appeal to the Hospital Managers may be placed on a
CTO prior to the date of the Hearing. The hearing will NOT automatically be
cancelled. The Mental Health Act Administrator must notify the patient’s
legal representative of the change of status. If the decision is to continue
with the appeal, the hearing will be postponed for four weeks after the date
on which the CTO became effective.

MMLD 0032
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3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8
3.8.1

3.8.2

PREPARING FOR THE MANAGERS DISCHARGE PANEL HEARING

The Managers Discharge Panel should obtain written reports from the
patient’s Responsible Clinician, a social circumstances report and a nurses
report and from any others who are directly involved in the patient’s care.
These will be requested by the Mental Health Act Administrator.

A current care and treatment Plan (CTP) should also be available, however
due to the timeframe of a Section 2 (refer to section 3.6.2 below) this may be
verbally given on the day.

Up to date Risk Assessments should be available to the Managers
Discharge Panel.

If reports are not available, then the MHA AHM'’s should consider adjourning,
provided it does not prejudice the patient, nor fall outside the period of time
left for the period of detention.

Managers' Discharge Panels will be convened by the Mental Health Act
Administrator. A member of staff with whom the patient is familiar should, on
the panel's behalf, establish contact with the patient beforehand to explain
the procedure. This enables the panel to be alert to particular issues which
will be raised at the hearing and it helps to establish a trusting and confident
relationship with the patient. (See Chapter 7 'Contact with patients detained
in hospital under the Mental Health Act’).

If a patient is known to a panel member under no circumstances should
they sit on this panel and should declare the conflict of interest to the Mental
Health Act Administrator.

The panel should meet prior to the hearing, at least 30 minutes, or longer if
all the reports are not available, before the scheduled start of the hearing, to
cover the items set out below.

Reading and discussing written reports (see also paragraph 4.1)

For Sections 3, 37, and 17A written reports must be available from the
Responsible Clinician, social worker or care-co-ordinator and key nurse?.
For Section 17A it may also be helpful to receive a report from the patients
care placement. (See Chapter 8 'Written reports - essential features’)

The Mental Health Review Tribunal Secretariat expects a Section 2
application for a hearing to be heard within 7 days. Section 2 hearings,
however, may have to be convened at shorter notice (since the Section only
lasts for up to 28 days) and written reports, while still desirable, may not be
available. In such circumstances a detailed verbal report must be given.
The same situation may occur when nearest relative applies for discharge of
the Section.

1 In some instances a community link worker who may be a nurse and not necessarily the care coordinator may provide

a report.

MMLD 0032
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3.9
3.9.1

3.9.2

3.10
3.10.1

3.10.2

3.11
3.11.1

3.12
3.12.1

3.13
3.13.1

Scrutinising the legal documentation

As well as the documentation directly relevant to the hearing, parts of which
the panel's Chair will complete, the legal file containing previous statutory
documents should also be scrutinised. This contains the RC’s original
reason for the detention/renewal, which is basic information for the hearing.

MHA AHM'’s should ask the Mental Health Act Administrator to check any
unusual legal points which seem likely to arise.

Ascertaining the attendance

The Mental Health Act Administrator will check on behalf of the panel who
will be attending. In addition to professionals, the Mental Health Act
Administrator will ascertain that steps have been taken to inform the nearest
relative and, provided the patient does not object, invite them to attend. The
nearest relative will also be advised that they may put their views in writing to
the panel or inform staff of their concerns, and that this information will be
brought to the panel's attention and could be shared with the other
professionals if it may have an impact on the future treatment and discharge
of the patient.

The Mental Health Act Administrator will also ascertain whether the patient
will be accompanied by an advocate or a legal representative. (See Chapter
9 'Reviews when solicitors or advocates are present')

Chairing the Panel

If available a Non-Executive Director of the Health Board or a designated
experienced MHA AHM will act as Chair of the panel. This is a key role, with
a particular responsibility for the conduct of the hearing and for initiating any
further action. The panel should be of mixed gender whenever possible.
Each Discharge Panel must contain three MHA AHM'’s, all of whom must
unanimously agree on the decision reached. In the event that a unanimous
decision cannot be reached then the panel hearing should be adjourned and
a new panel convened. Appendix 2 — Guidelines for the Chair

Agreeing Key Questions

The panel should identify the key questions to raise with professional staff
and with the patient and, as appropriate, with the patient's advocate or legal
representative.

Arranging the location

The Mental Health Act Administrator must be satisfied that a room,
appropriate to the occasion, is available and that it can accommodate all
those attending. Normally, hearings should be held on or near to the
patient's ward and in surroundings with which the patient will be familiar. As
far as possible the room must be comfortable and conducive to an informal
atmosphere. In addition, where possible, a suitable waiting room will be
made available for those attending the hearing. For CTO patients, hearings

MMLD 0032
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must be held in a suitable community location, possibly the local Community
Mental Health Resource Centre.

3.14 Checking the patient's wishes/understanding
3.14.1  Before a hearing starts the panel, normally through the Chair, should check:

e Whether the patient, and/or their representative, has had the opportunity
to read the written reports, or wishes to do so, in which case an
opportunity must be granted.

e Whether the patient is happy for the hearing to be conducted with all
parties present at the same time (see paragraph 5.3).

e Whether (assuming that there is to be a hearing with all parties present)
the patient wishes first to speak to the panel privately, and to make
arrangements accordingly. The patient should also be advised of the
opportunity to speak to the panel privately at the end of the hearing.

3.14.2  Due arrangements will need to be made if a patient has a physical disability
or needs an interpreting service. The Mental Health Act Administrator will
take responsibility for ensuring that these arrangements are made.

Page 12 of 42
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4.1

4.2

4.3

4.4
441

4.4.2

4.4.3

OBTAINING PROFESSIONAL VIEWS

Written reports must be prepared by the Responsible Clinician, the social
worker or care co-ordinator and the named nurse?. For sections 3, 37 and
17A (CTO) appeals/renewals, written reports are regarded as essential.
Only in exceptional circumstances - fully explained to the panel - should this
requirement be waived. Reports from other professionals (e.qg.
psychologists, occupational therapists, independent psychiatrists) will be
helpful so long as the information is relevant to the hearing. The patient's
nursing care plan, Risk Assessment and CTP will also need to be available
for the Managers Discharge Panel to see. This will assist and enable
understanding of the programme of care during the inpatient episode and
anticipate and clarify the after-care needs and proposed arrangements to
ensure these are met.

See Chapter 8 "Written reports - essential features' for a statement of what
the Managers Discharge Panel will expect to find in the professional reports
they would normally receive.

It is desirable that professionals will have the opportunity to see one
another's reports before the hearing starts, and managers should ensure that
such an opportunity has been available to them.

Verbal Reports/Attendance by Professionals

An important feature of a hearing is the presentation and discussion of
written reports. This enables MHA AHM’s and the patient to develop an
understanding of the patient's mental health problems, reasons for detention,
areas of risk and care and treatment plans. It is desirable that the authors of
the reports should attend the hearing, and in particular the Responsible
Clinician.

However, it has to be accepted that other operational priorities may make
this difficult to achieve consistently. An acceptable deputy to the RC would
be an Associate Specialist, Specialist Registrar or Staff Grade Psychiatrist
who has had reasonably close involvement with the patient and is well
informed about the RC's report. In exceptional circumstances, a Senior
House Officer who is well acquainted with a patient would be acceptable.
Deputies for other professionals should also have some knowledge of the
patient, and be familiar with the views of the author of the report.

When, as may happen with Section 2 appeals, written reports have not been
available, it is important that the Managers Discharge panel receive verbal
reports which cover the same ground, essentially, the nature of the mental
health problems to be assessed, the reason for detention, and the proposed
care and treatment. The RC should, whenever possible, attend these
reviews personally, failing which an Associate Specialist, Specialist Registrar
or Staff Grade Psychiatrist to whom total responsibility has been delegated

2 In some instances a community link worker who may be a nurse and not necessarily the care coordinator may provide

a report.
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4.5
45.1

by the RC.

Reviewing Reports and Appraising Professional Views

The main criteria of a report, written or verbal, are whether it assists the
Managers Discharge Panel in understanding and contributes to a decision
consistent with the Act. To this end, MHA AHM'’s should be ready to:

Distinguish between 'opinion' and 'fact'.

Be wary of personal views and impressions and of stereotyping the
patient (see Chapter 5).

Note uncertainties of diagnosis and prognosis.

Inquire about the updated care and treatment plan and Risk
Assessment.

Consider conflicting professional opinions

Evaluate the reliability of data relating to risk, behaviour, events and
reports.

Have special regard to any developments in the diagnosis and treatment
in the period since any earlier hearing.

Ask for an opinion of the future vulnerability of the patient or of possible
danger to the patient or to others and the severity and likelihood of this.
Question hearsay evidence. Test the evidence, for example, by asking,
"Why do you think that?"

MMLD 0032
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5.1

5.2

5.3

5.4

5.5

5.6

5.7

5.8

CONDUCTING THE HEARING

When undertaking a hearing, the Managers Discharge Panel must adopt an
applied procedure which is fair and reasonable and must make rational
decisions and must act lawfully.

The Managers Discharge Panel members should recognise and respect the
diverse needs, values and circumstances of each patient, including their age,
disability, gender reassignment, marriage and civil partnership, pregnancy
and maternity, race, religion or belief, sex and sexual orientation and culture,
or any combination of these. There must be no unlawful discrimination and
reasonable adjustments must be made.

The conduct of the hearing is managed throughout by the Chair, with the
support of the other panel members. The proceedings are confidential to
those present.

The panel should aim to establish an informal and mutually confident style to
the hearing. Particular effort should be made to ensure that the patient, and
any patient's relatives or representatives, understand and accept what is
taking place, and do not feel overawed or threatened by the proceedings.

The panel has discretion over procedures for the hearing but normally,
subject to the patient's agreement, all those attending should hear the entire
proceedings. This promotes an open exchange of views and statements,
and can have a therapeutic benefit. However, circumstances and natural
justice may sometimes mean that alternative models will have to be
considered.

The order of giving evidence is also for the panel to decide. It can be less
intimidating for the patient if the RC is invited to give evidence first in order to
justify the reasons for detention, but asking the patient to speak first
acknowledges the importance of the patient in the proceedings and indicates
that the review is being held at the patient's request. (See Appendix 1 —
Format of a hearing)

The format of the hearing is inquisitorial and not adversarial and that the
panel's prime concern is the health of the patient and the lawfulness of the
detention. Professionals should be invited in turn to present and develop
their reports. However, the main essential is that panel members are all able
to ask questions, and that the patient and each of the professionals are given
an opportunity to ask questions of each other. An attitude of objectivity is
important. The same opportunity should be offered to nearest relatives
(where applicable) and to the patient's advocate or representative.

There is no objection to a round-table discussion provided that it is controlled
by the Chair. However, formal cross-examination between professionals, or
by a legal representative, should not be encouraged. Questions from these
sources should be addressed to the Chair in the first instance.
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5.9

5.10

5.10.1

5.10.2

5.10.3

5.10.4

5.10.5

Any of those present may request to see the panel privately. This request
may be granted at the panel's discretion. Anyone who wishes to speak
privately to the panel may do so, either before the start of the hearing in
order that the panel can take any information into account in the course of
the hearing, or following the hearing so that they can understand the
outcome (See Chapter 10 'Confidentiality').

There are some essential issues which the panel must ensure are covered,
largely by their own questioning of those present as follows:

Medical/Clinical Staff

The nature of a patient's mental illness; the form and effectiveness of present
and future treatment, including community care arrangements (under Section
117 of the Act, where this is indicated); possible side effects of medication
and the likely effect of the discontinuation of medication; possible danger to
the patient and others; the appropriateness of continuing treatment in
hospital; specific reasons why continued detention is thought necessary.

In particular, either at this stage or at the conclusion of the hearing, for those
patients who are detained or liable to be detained, the Mental Health Act
Code of Practice for Wales (revised 2016) 38.15 stated “to promote equality
of decision making, managers’ discharge panel should consider the
guestions set out below in the order stated” these should be put to the RC in
order to ascertain unequivocally his/her professional opinion, namely:

For patients detained for assessment under section 2 of the Act:

a) Is the patient still suffering from mental disorder?

b) If so, is the disorder of a nature or degree that warrants the continued
detention of the patient in hospital?

c) Ought the detention to continue in the interests of the patient’s health or
safety or for the protection of other people?

For other detained patients:

a) Is the patient still suffering from mental disorder?

b) If so, is the disorder of a nature or degree that makes treatment in a
hospital appropriate?

c) Is continued detention of medical treatment necessary for the patient’s
health or safety or for the protection of other people?

d) Is appropriate medical treatment available for the patient?

e) Consideration should also be given to whether the MCA can be used to
treat the patient safely and effectively.
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5.10.6

5.10.7

5.10.8

5.10.9

5.10.10

5.10.11

5.10.12

5.10.13

For patients on a CTO:

a) Is the patient still suffering from mental disorder?

b) If so, is the disorder of a nature or degree which makes it appropriate for
the patient to receive medical treatment?

c) If so, is it necessary in the interest of the patient’s health or safety or the
protection of other persons that the patient should receive such
treatment?

d) Is it still necessary for the responsible clinician to be able to exercise the
power to recall the patient to hospital, if that is needed?

e) Is appropriate medical treatment available to the patient?

The RC should also be asked specifically whether, in the event that the
Managers Discharge Panel decide to uphold an appeal, there are any other
issues to be considered.

The Code of Practice for Wales (Revised 2016 38.16) recommends that if
the Panel are satisfied from the evidence presented to them that the answer
to any of these questions is no then the patient must be discharged (refer
to Chapter 6 Reaching a Decision).

Where the answer to all the questions above is ‘yes’ and the RC has made a
report under section 25 barring a nearest relative’s attempt to discharge the
patient, the panel should then consider the following question:

Would the patient, if discharged, be likely to act in a manner that is
dangerous to other persons or to themselves?

This question focuses on the probability of a dangerous act, such as causing
serious physical harm, not just the patient’s general need for safety and
others’ general need for protection. It provides a more stringent test for
continuing the detention or the CTO. (CoPW 38.18)

Nursing Staff

a) Recent behaviour on the ward, compliance with medication, and details
of any Section 17 leave.

Social Worker/Care Co-ordinator

a) Past circumstances, social behaviour and ability to maintain themselves
in the community e.g. issues regarding accommodation etc, detailed
planning for community care arrangements, the views of the nearest
relative.

The Patient

a) Whether the patient would stay in hospital as an informal patient if the
Section was lifted; would they continue to comply with treatment as an
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5.10.14

5.10.15

b)

outpatient (the credibility of the answers would have to be assessed in
the light of past evidence).

The patient's right to a Mental Health Review Tribunal should be
clarified, and the patient's understanding of his or her rights should be
ascertained.

The Nearest Relative

a)

b)

It would be courteous to accord the patient's nearest relative the same
formal opportunity to be heard by the panel. Members of the panel
should be sensitive to the widespread perception of stigma attached to
being detained.

When discussion and questioning has been completed, the Chair should
thank all those who have attended and indicate that the panel will reach
their decision in private.

There is no objection to a Mental Health Professional or Solicitor undertaking
training attending the hearing providing the patient or their representative
and panel chair agree. These persons would take no active part in the
hearing.
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6

6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

REACHING A DECISION - AND AFTER

The Managers Discharge Panel will always retire in private to make
their decision. Whether the panel leaves the room or the other people
present at the hearing will depend on the local circumstances and will be the
decision of the panel at the time of the hearing.

The panel should consider what they have heard in relation to the key
issues. (See Chapter 11 'Proposed questions to be covered at all managers'
discharge panel hearings for a checklist of issues to be covered). They
must, in particular, decide whether the legal criteria for detention have been
fully met. When there is an element of doubt, they must also consider
whether, on pragmatic grounds, discharge would be in the patient's interest,
for example, if the patient might still be vulnerable and uncooperative over
treatment; Section 3 may not be used or prolonged "“just in case".

All three panel members should strive to reach agreement on their decision.
If all three cannot agree then ‘no decision’ is the outcome. A further
hearing will be held as soon as possible, with a completely new panel.

If the Managers Discharge Panel disagree with the RC or any of the
professionals and decide to discharge the patient, it is extremely important
that cogent and clear reasons are provided for departing from any
professional advice and any risk assessment which has been conducted by
the clinical staff must be taken into account.

If a panel decide to discharge a patient from Section, the panel will initiate
the action, and complete HO17 or CP8 (Section 23 Discharge) (Appendix 3)
and the Mental Health Act Administrator will facilitate the procedure, but it is
essential that the RC is immediately informed.

The panel should also agree on any recommendations they wish to make,
for example, consideration of Guardianship under Section 7 of the Act or
Section 17A (Community Treatment Order) and to whom they should make
their recommendations. The purpose of Guardianship is set out in Chapter
30 of the Code of Practice for Wales (Revised 2016) but the limited powers
of the guardian (Ch 30.21) mean that the continued compliance and co-
operation of the patient is necessary for guardianship to be effective.
Community Treatment Order is dealt with in Chapter 29. However, it must
be noted, that although the Managers Discharge Panel may recommend, it is
only a recommendation and the decision as to whether a CTO is the right
option for any patient is taken by the RC and requires the agreement of an
approved mental health professional (AMHP).

The panel should also consider whether there is any further direct action
they can undertake, for example, visits to the patient or possible further
hearings.

The Managers Discharge Panel have the authority to postpone or adjourn a
hearing, providing there is still time left within the Section. Reasons for
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6.9

6.10

6.11

6.12

6.13

6.14

postponement/adjournment include:

= Non-attendance of patient

= Non-attendance of a panel member.

= Non-attendance of key professionals.

» Unsatisfactory written/verbal reports.

= Unresolved differences between professionals.

= Undeveloped plans for care/treatment, both in and out of in-patient care.

An alternative to postponement is to indicate that an appeal cannot be
upheld on the day, but to initiate a further hearing on a date to be agreed by
the Managers Discharge panel, with further written reports to be provided.

They should also arrange in accordance with the patient's wishes, for a
member of the panel to see the patient personally to communicate the
panel's decision, together with its reasons and any proposed follow-up
action.

The panel should undertake the completion of any statutory documentation
for which it is responsible, and ensure its return to the Mental Health Act
Administrator.  (Appendix 3: HO17 or CPS8, if required) (Appendix 4:
Managers Discharge Panel Hearing Record of Decision)

The panel’s decision should be communicated immediately both orally and
in writing to the patient, the nearest relative with the patient’s consent
(where capacity exists) and the professionals concerned. In addition, the
Mental Health Act Administrator must, if the patient does not object, inform
their nearest relative of the panel's intention to discharge the person from
Section and/or from hospital. Discharge should be on the basis of a plan of
care being available to support their ongoing needs at the point of discharge
and notice should be at least 7 days in advance of discharge occurring.

If the patient objects to the nearest relative being informed, those involved in
making the decision to discharge should consider the necessity
to overruling the patient's objection if they feel that the nearest relative might
be at risk as a result. If concerns about continued risks are sufficiently
strong the validity of the decision to discharge and whether the patient
continues to meet the criteria for detention should be revisited before the
Panel's final decision is communicated.

The panel should agree on notes of the hearing and a summary of their
decision, supported by reasons, and ensure this is recorded and can be
made available to the Health Board. This is a particular responsibility of the
Chair. All panel members should agree the summary. The Mental Health
Act Administrator will send a letter containing the decision of the panel to the
patient and to the patient’s advocate or representative. A copy of the Record
of Decision will be sent to the ward manager, for inclusion in the patient’s
records, to the RC and social worker/care co-ordinator. Page 6 of the
Record of Decision will be forwarded to the Mental Health Act Manager even
if this is a nil return.
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7.1

CONTACT WITH PATIENTS DETAINED IN HOSPITAL UNDER THE
MENTAL HEALTH ACT

Hospital Managers have, as part of their statutory duties, to determine
whether patients are aware of their rights under the Mental Health Act.
Managers may wish to delegate this task to the Mental Health Act
Administrator or to an appropriate member of staff. Written information
should always be made available to the patient, on admission or soon after.
It is important that Managers Discharge Panels are confident that the patient
has been advised about the hearing process and patients must be given the
opportunity to be able to talk through any issues they may wish to raise at
their hearing.
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8.1

8.2

WRITTEN REPORTS - ESSENTIAL FEATURES

All reports should be printed on appropriate headed paper and should
comply with Health Board standards ie correct font, footers and
paginated. They should be signed by the author(s). They should be
dated.

The checklist below should not prevent professionals from including other
relevant material. An up-to-date addendum attached to an earlier report may
also be acceptable provided the earlier report is no more than 6 months old.

Clinical Report
Author: Must be prepared by RC or delegated by the RC
Format/Key Information - A report must be up to date and contain:

e Basic information about a patient, i.e. name, age, sex, ethnicity, home
address, date of admission, MHA Section and date of application, date of
most recent assessment.

e Reason for Admission

o Circumstances for Detention

Consideration of Criteria in the Act

The Characteristics of the Disorder, including nature and degree

Specific Risks

Other Relevant and Significant History

Appropriate Medical Treatment

o Diagnosis

e Details of Progress Since Admission

Current mental state and residual symptomatology, insight, compliance

and response to leave

Current Medication

Other Treatments tried or currently being delivered

Careplan

Compliance

Unmet Needs

Risk

Aftercare (if subject to Section 117, a meeting must have taken place

prior to the hearing) - considered options discussed.

Reasons for non-discharge/renewal of Section

e Date last interviewed the patient

e Paragraph to state the report has/has not been discussed with the patient
and if not why.

[
O O O O O

e The report must be dated and signed by the RC/Delegated Nominee.
e Clearly stated whether the patient has received a copy of the report
e Paginated
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8.3

Nursing Report

Author: Named Nurse

Format/Key Information - A report must be up to date and contain:

Basic information, i.e. patient's name, age, sex, ethnicity, MHA Section,
date of admission to ward, name of RC, IMHA involvement

Summary of psychiatric history, and reason for current hospital
admission

Reason for detention under MHA Section

Is the patient subject to Enhanced Care and Treatment Plan?

Risk Assessment - At present, is the patient at risk of self-harm or
suicide? Details of how decision was reached should be included.

How does the patient explain his/her need for mental health services?
How does the patient interact with other people on the ward?

Description of the activities of the patient during a typical 24 hour period.
Do family and friends visit, and would family and friends be supportive if
the patient was discharged? On what do you base your answer?

What support systems are in place in the community to help the patient
maintain his/her mental well-being?

Section 17 Leave - Has the patient had a period of trial leave? If so, how
they managed and any problems encountered. Feedback from
relatives/carers to be included.

Treatment/Medication - If the patient says that he/she does not want to
continue treatment, please describe their reasons for wanting treatment
to cease.

Aftercare - Has there been a Section 117 (if applicable) or CPA Review?
— considered options discussed - links with CMHT. A copy of Section
117 and care plan to be included.

Are there any POVA or Child Protection issues?

Professional Opinion/Recommendation regarding Section

Date last interviewed the patient

Paragraph to state the report has/has not been discussed with the
patient and if not why.

The report must be dated and signed by named nurse and/or nurse
attending.

Clearly stated whether the patient has received a copy of the report
Paginated
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8.4

Social Circumstances Report

Author: Where possible, a Social Worker or the Care Co-ordinator
Format/Key Information - A report must be up to date and contain:

Basic information, i.e. name, age, sex, ethnicity, home address, date of
admission, MHA Section and date of application. Must also include the
name and address of nearest relative.

Contact with patient (including any prior to admission) and date of most
recent discussion

Home and family circumstances

Views of nearest relative

Opportunities for employment/occupation

Community support (including accommodation)

Other relevant information — any medical/physical needs or other
agencies involved

Financial circumstances, including welfare benefit entitlement

Summary of the events leading to the present detention of the patient
Outcome of any home leaves

Detailed planning for community care arrangements under Section 117
of the Act, facilitated by the implementation of the CTP — considered
options discussed

Is there sufficient community support for the patient, if discharged from
Section and from hospital?

Would the patient co-operate with community care plans? Is there
evidence of risk, to patient and/or other people, and has this been taken
into account in future care plans?

At present, is patient at risk of suicide or self harm?

Is patient a physical or psychological danger to others?

Has patient any insight into his/her own illness?

Are there any POVA or Child Protection issues?

Professional Opinion/Recommendations regarding Section

Paragraph to state the report has/has not been discussed with the patient
and if not why.

The report must be dated and signed by Social Worker /Care Co-
ordinator attending.

Clearly stated whether the patient has received a copy of the report
Paginated
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8.5 A Care and Treatment Plan must be planned with the patient and detail all
relevant fields:-
e Accommodation
e Education and Training
¢ Finance and Money
e Medical and other forms of treatment, including psychological
interventions
e Parenting or Caring Responsibilities
e Personal care and physical well-being
e Social, Cultural and Spiritual
e Work and occupation

8.6 It is good practice that the CTP is signed by a patient but it is acknowledged
that sometimes this is not possible due to the patient being unable to sign or
unwilling.

8.7 The Care Coordinator must always sign and date the document and

state if a patient does not sign the reasons for this.

8.8 An up to date Risk Assessment must be produced detailing current
risks.
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9.1

9.2

9.3

9.4

9.5

9.6

HEARINGS WHEN LEGAL REPRESENTATIVES OR ADVOCATES ARE
PRESENT

A patient should always be allowed to have relatives/carers present in the
hearing, however one representative should take the lead to assist him/her in
presenting his/her case to the managers. This representative could be:

a) A friend, relative or significant other;

b) An Advocate (Lay Advocate, an IMHA - Independent Mental Health
Advocate or an IMCA - Independent Mental Capacity Advocate) or

c) A professional legal representative.

Paragraphs 9.3 - 9.11 refer to (b) an advocate and/or (c) a professional legal
representative. They cover (a) a friend or relative, only when the friend,
relative or significant other is acting as the patient's representative. The term
"patient's representative” or "representative” will be used throughout to cover
both (b) and (c).

It should be borne in mind that the patient has a right in addition to call a
friend, relative or significant other who may be there specifically to support
the patient, but would not receive reports. (See paragraph 9.12).

It may be that on occasions the Managers Discharge Panel need to remind
the legal representative that the hearing is conducted in an inquisitorial, not
an adversarial manner and that the panels sole concern is the mental health
of the patient and the need to establish whether the detention remains in
place.

The role of the patient's representative will not be that of giving personal
evidence about the patient, although obviously if the representative has
known the patient a long time, he/she may be able to give such evidence to
the Managers Discharge panel. It should however be the representative's
prime interest to be satisfied that questions are asked of the RC, the social
worker/care co-ordinator, the nurse, and any friend or relative of the patient
which will draw out all the relevant information and test the evidence given
by the people present. The Managers Discharge Panel should also
recognise that the patient's representative should be satisfied that all such
guestions are asked that the patient might have wanted to ask if he/she had
the necessary experience and skills to know what questions to ask and how
to ask them.

The patient's representative's role should not be to protect or restrict the
patient from answering questions put by the Managers Discharge Panel, nor
should it be the representative's role to try to restrict the Panel from asking
whatever questions they want to ask. If the patient's representative should
seek to restrict the patient from speaking freely or the Managers Discharge
Panel from asking any relevant questions then the representative should be
reminded that the Panel will need to form a view about matters such as the
patient's insight, the patient's attitude towards medication, in hospital and
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9.7

9.8

9.9

9.10

9.11

9.12

after discharge etc., which will only be possible with a free exchange with the
patient.

If a report writer wishes certain parts of his/her report to be withheld from the
patient, this information should be presented in a separate document in
which the writer states their reasons for believing that disclosure of the
information would adversely affect the health or welfare of the patient, or
others. In practice this is sometimes the only way the views of the nearest
relative can be presented to a hearing, if they conflict with those of the
patient.

The patient's representative should be afforded the same courtesy,
information and rights that the patient himself would be entitled to. The
Managers Discharge Panel shall, however, consider whether disclosure of
information to the patient’s representative (if this be a friend or relative)
would adversely affect the health or welfare of the patient or others, and if
satisfied that it would, shall record in writing its decision not to disclose such
information. The panel will not withhold disclosure of information to a
patient’s representative if he/she is:

a) A barrister or solicitor.

b) A registered medical practitioner.

c) In the opinion of the panel, a suitable person by virtue of his/her
experience or professional qualification.

Such a disclosure will only be made on the proviso that information is not
disclosed either directly or indirectly to the patient or to any other person
without the authority of the panel or used otherwise than in connection with
the hearing proceedings.

Where the Managers Discharge Panel consider that the disclosure of
information offered by the professionals as confidential would not adversely
affect the health or welfare of the patient or others, the Panel may require the
information to be disclosed to the patient at the hearing in the normal way. It
should be borne in mind that requiring such disclosure would be exceptional,
and may well be controversial but would be justifiable in the interests of
conducting a fair hearing.

In the unusual event that the Managers Discharge panel decided to hear
oral evidence from the RC, or any of the other professionals in the absence
of the patient, then the patient's legal representative should also be entitled
to be present provided the same assurances are given by the patient's legal
representative as applied to the above confidential written reports. (see
Chapter 10 'Confidentiality")

The patient's representative should be allowed to make submissions and
representations to the Managers Discharge Panel at the end of the hearing
and may also make opening remarks to the panel at the discretion of the
chair. Should the patient's representative feel that the Managers Discharge
Panel’s questions have not covered points which the representative feels are
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9.13

9.13.1

9.13.2

9.13.3

relevant to the patient's interests, the representative may be invited to
guestion the professionals, to test whether or not there is further evidence
relevant to the hearing. The conduct of the hearing, however, must remain
with the Chair, and not be taken over by the legal representative.

Additional points:

The Mental Health Act Office should check on the credentials of legal
representatives/ advocates in so far as this is practicable and that they have
a working knowledge of the Mental Health Act and its provisions as it affects
the case. The Managers Discharge Panel should ensure at the beginning of
the hearing that the patient has no objection to being represented by their
chosen representative.

If both a solicitor and an advocate arrive for a hearing, it could confuse the
hearing if both attempt to represent the patient. In this case the Managers
Discharge Panel will need to clarify the position and ensure that the most
appropriate representation is in place to meet the patient's interests. The
patient’s view should be obtained if appropriate.

In addition to the patient's legal representative or advocate, the patient's
friend or relative may, subject to the patient's consent, give personal first
hand evidence about any of the matters which the Managers Discharge
Panel have to take into consideration.
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10

10.1

10.2

10.3

10.4

10.5

10.6

CONFIDENTIALITY

Managers Discharge Panel Hearings are expected to conform to the general
rule of confidentiality of patient information.

The Managers Discharge Panel’s usual policy is to conduct the Hearing with
the patient and professionals present at the same time, and with all reports
made available to the patient before the hearing, information from the team
and the nearest relative given in the patient's presence.

The Data Protection Act 1998 gives patients the right to apply for
disclosure of such reports. The information should not be disclosed if:

(i) disclosure could cause damage or deterioration to the patent's mental
health;
or

i) the information was given by a third party who refuses consent to its
disclosure.

There may be occasions when professionals or a relative may wish to give
the Managers Discharge Panel confidential information which they do not
wish to be shared with the patient, but which may have a bearing on the
Panel’'s decision. The patient and nearest relative may also wish to speak in
confidence to the Managers Discharge Panel. Confidential information from
professionals must be given to the Panel in writing with the other reports
before the start of the hearing, unless it concerns events of the previous 24
hours, in which case it may be given verbally, in private, at the start of the
hearing. The patient and nearest relative must be given the opportunity to
speak privately to the Managers Discharge Panel before the hearing, and, if
questions arise during the hearing which make it appropriate, at the end of
the hearing. The relative may also write in confidence to the Managers
Discharge Panel.

When a confidential report from a professional is received the final decision
on whether to keep this information confidential rests with the Managers
Discharge Panel, although a decision not to do so would be very rare.
The Managers Discharge Panel must, however, respect a relative's wish for
information given by them to be kept confidential. (see paragraph 9.7)

If the patient's legal representative asks to see a confidential report, the
Managers Discharge Panel will follow the requirements set out in Chapter 9.
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11

111

1111

11.1.2

11.2

11.2.1

11.2.2

11.2.3

11.2.4

PROPOSED QUESTIONS TO BE COVERED AT ALL MANAGERS
DISCHARGE PANEL HEARINGS

It is not necessary to phrase the questions as shown below, but it is vital that
all the issues included are raised at all hearings.

To the patient:

Would you continue to accept your treatment if you were discharged from
your Section and became an informal patient?

Would you be willing to remain an in-patient informally if we were to
discharge your Section?

To the medical/clinical team:
(see also Chapter 5 of this paper regarding the 'statutory questions'):

In respect of Section 3 or 37
The duration of detention is for six months, renewable for a further six
months, then for one year at a time.

» |[s the patient still suffering from mental disorder?

» |If so, is the disorder of a nature or degree which makes treatment in a
hospital appropriate?

= |s continued detention for medical treatment necessary for the patient’s
health or safety or for the protection of other people?

» |s appropriate medical treatment available for the patient?

If the answer to any of these questions in “no”, to any of these questions, the
patient should be discharged

In respect of Section 17A (Community Treatment Order)

The duration of detention is for six months, renewable for a further six
months, then for one year at a time, but if a patient is recalled and the
section revoked, the Section 3 is re-commenced.

» |s the patient still suffering from mental disorder?

= |If so, is the disorder of a nature or degree that makes it appropriate for
the patient to receive medical treatment?

» If so, is it necessary in the interests of the patient’s health or safety or the
protection of other persons that the patient should receive such
treatment?

= |s it still necessary for the responsible clinician to be able to exercise the
power to recall the patient to hospital, if that is needed?

» |s appropriate medical treatment available for the patient?

If the answer to any of these questions is “no”, to any of these questions, the
patient should be discharged
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11.2.5

11.2.6

11.2.7

In respect of Section 2
The duration is for a maximum of 28 days detention, managers must
ascertain that the answer to the following questions is 'yes'

* [s the patient suffering from a mental disorder of a nature and degree
which warrants the detention of the patient in a hospital for assessment
(or for assessment followed by medical treatment) for at least a limited
period (28 days maximum)?

= Qught the patient be detained in the interests of his own health and
safety or with a view to the protection of other persons?

To the care co-ordinator and/or social worker representatives:

= What arrangements have been made, or are being developed for the
patient’s care following discharge from inpatient services: If none are
evident, why is this the case?

The answer to this question may cast a different light on the need to
safeguard a patient's health and safety through treatment as an in-
patient. Lack of co-ordinated and well planned care in the community
may affect whether or not the person can safely and effectively be
cared for and receive the services that they need. This should always
be borne in mind when The Managers Discharge Panel arrive at a
decision that detention is no longer lawful and recommendations to
accelerate the process of care planning and service delivery in the
community will need to be made to the multidisciplinary team involved
in the care and treatment of the individual. The Managers Discharge
Panel might wish to postpone making their final decision until such
reassurances can be made in light of the statutory duty under Section
117 to a detained patient under Sections 3, 37 or 17A.
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12 REVIEW / MONITORING

12.1

The Mental Health and Learning Disability Policy and Procedure Group will

review the procedure regularly, comments and contributions from others
involved in the hearing process will be warmly welcomed.

12.2 The Mental Health Act Manager will review the procedure with the Mental
Health Act Associate Hospital Managers on a regular basis.

13 GLOSSARY
Key words and terms used within the procedure:

BCUHB Betsi Cadwaladr University Health Board

CMHT Community Mental Health Team

CTO Community Treatment Order

CTP Care and Treatment Plan

Hearings In relation to the patients section status, conducted by

Managers Discharge Panels or Mental Health Review Tribunal

IMCA Independent Mental Capacity Advocate

IMHA Independent Mental Health Advocate

MHA Mental Health Act

MHA AHM Mental Health Act Associate Hospital Managers

MHRT Mental Health Review Tribunal

POVA Protection of Vulnerable Adults

RC Responsible Clinician

The Act Mental Health Act 1983 (as amended 2007)

The Hospital Managers

BCUHB Board Members
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APPENDIX 1

Format of a Hearing
by the
Managers Hearing Discharge Panel
Chair of the panel and members introduce themselves to all
All in attendance to introduce themselves to the panel
The purpose of the hearing is explained
The patient to be asked if they have seen the reports and had the opportunity to go
through with a member of staff.
Patient to be asked if they wish to speak to the panel privately at the start and/or at
the end of the hearing.
Patient to be asked if they wish to be present throughout the interviews with
professionals
The patient to be asked if their relatives or point of view is to be represented
The patient to be asked if they wish their nearest relative to be informed of the
decision.
Chair of the panel to describe the proposed conduct of the proceedings
Patient’s views to be ascertained on their detention
Reports to be discussed with professionals
Patient continuously given the opportunity to express their views throughout.
Panel to come to a decision
Decision given
Paperwork completed HO17 or CP8 if discharged
Paperwork given to the Mental Health Act Administrator or to the CMHT link admin

staff
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APPENDIX 2

Guidelines for the Chair

1. Be Prepared. The number one rule for effective chairing is to be prepared in advance for
the hearing. Being prepared will enable the chair to guide the hearing in the proper
direction rather than allow it to drift aimlessly. This will include ensuring you have
highlighted any issues within the reports, have the files to review and are aware of who is
coming.

2. Be Punctual. A chair should aim to start hearing on time.

3. Use the paperwork. The chair should use the ‘checklist for proceedings’ within the
decision form as a guide to ensure that nothing is missed.

4. Be In Charge. A chair should be in charge of the proceedings. Always see to it that the
rule and decorum of the hearing are observed by the members. The chair should make
their questions / comments and then offer to the same opportunity to their colleagues on
the panel to question each discipline. Manage distractions/inappropriate behaviour
comments.

5. Be Assertive. It is very important in keeping the review under control and focused. Use
common sense. Ensure that the focus is on the key issues relevant to today.

6. Be Relaxed. The chair can set the tone for the hearing and ensure that the proceedings
are as amicable and informal as possible within the context of the purpose of the hearing.

7. Be Current. Keep updated on the current affairs and policies of the organisation and
government guidance. To be aware of processes that take place within the organisation.

8. Know the limitations of the panel. The chair must ensure that promises are not made to
patients that are not within their gift.

9. Be Knowledgeable. Above all, the chair should have a sound knowledge of the legal basis
for the hearing and the requirements of legislation and guidance i.e. the Mental Health Act
and Code of Practice and other relevant guidance.

10. TO REMEMBER: The panel’s role is to consider if the patient still meets the criteria
for detention. A hearing can be a traumatic experience for the patient and common
sense is required in discussing and questioning of previous events which may not
bear relevance on the decision today.
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APPENDIX 3a

Form HO 17

(full name of patient
and their address)

(state section)

(date and time)

(*delete as
appropriate)

Regulation 7

Mental Health Act 1983 section 23 - discharge by the
responsible clinician or the hospital managers

I/'We* order the discharge of

[
l
—
L ]
£
from liability to detention under | of the Mental Health Act 1983
| ] oa ]
on | at |
‘ e e el

The patient will/will not* be remaining in hospital.
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APPENDIX 3b

Form CP 8

(*delete as
appropriate)

(full name of patient
and their address)

(date and time)

Regulation 21

Mental Health Act 1983 section 23 - discharge by the
responsible clinician or the hospital managers

I/We* order the discharge of
(e

=
&
|

L

from liability to recall under Part 2 of the Act and the application for admission for

treatment shall cease to have effect on at ‘

OR

MMLD 0032

Page 36 of 42
Version: 0.1





Betsi Cadwaladr University Health Board

APPENDIX 4

Ve Q\ G I1G | Bwrdd lechyd Prifysgol
aL?o CYMRY | Betsi Cadwaladr

\D/ N Al:lESS University Health Board

MANAGERS DISCHARGE PANEL HEARING
RECORD OF DECISION

1. Patient’s Name:

2. Patient’s preferred name:

3. Ward: 4. Venue:

5. Section: 6. Expiry Date:

7. Type of Hearing: 8. Date and time of Hearing:
9. Managers Discharge Panel Members

Chair

Member

Member

10. In Attendance

RC: Patient:

CPN: Solicitor:

Social Worker / Advocate:

Care Coordinator:

Also Present:

11. Documentation Yes No N/A
1. Patient case notes available and properly organised?

2. All relevant admission documents present?

3. Are the section documents legally correct?

4. Clinical Report (or renewal report or report under S.25) present and

dated?

5. Social Circumstances report present and dated?

6. Current Care and Treatment Plan present and correctly dated?

7. Ward / Nursing report present and dated?

8. Current Risk Assessment present and dated?

9. Other exhibits? (EG:- Care Home Report in relation to CTO patients)

(write in)
10. AMHP report (for those within the first six months of admission)
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12

. Checklist for Proceedings

Action:

YES NO

1.

Chair of panel and members introduce themselves to all

All in attendance to introduce themselves to the panel

Purpose of the hearing explained

2
3.
4

Check if the patient has been given copies of reports and that they
have had the opportunity to go through with a member of staff or
advocate

Ask patient if they wish to speak privately to the panel at the start
and/or at the end of the hearing.

Ask patient if they wish to be present to hear verbal updates given by
professionals.

Ask if the patient’s relatives or point of view is to be represented

8. Ask if the patient wishes their nearest relative to be informed of the

decision.

9.

Chair of panel to describe the proposed conduct of the proceedings

10.

Ascertain the patient’s views on their detention.

11

. RC report discussed with RC.

12

. Social Circumstances report discussed with SW or Care Coordinator

13

. Ward report discussed with nurse

14

. Other professional views heard? (write in)

15.

Managers Discharge Panel come to a decision

16.

Decision conveyed to all present

17.

If decision NOT to discharge, Panel members complete and sign this
record form

18.

If decision NOT to discharge, the patient or their representative
should be offered the opportunity to see the panel for the decision
reasons to be explained.

19.

If decision TO discharge, Panel members complete and sign this
record form and attached HO17/CP8

MMLD 0032 Version: 0.1
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13. CONDITIONS NECESSARY TO CONTINUING DETENTION

For patients detained for assessment under section 2 of the Act: (copw38.15) YES NO

e Is the patient still suffering from mental disorder? O O

e If so, is the disorder of a nature or degree that warrants the continued
detention of the patient in hospital? O O

o Ought the detention to continue in the interests of the patient’s health [l O
or safety or for the protection of other people?

For other detained patients: (coPw 38.15)

e Is the patient still suffering from mental disorder? O O

o If so, is the disorder of a nature or degree that makes treatment in a [l O
hospital appropriate?

¢ Is continued detention for medical treatment necessary for the patient’s O O
health or safety or for the protection of other people?

¢ Is appropriate medical treatment available to the patient? O O

e Has consideration been given to whether the MCA can be used to treat O O
the patient safely and effectively.

For patients on a CTO: (coPw 38.15)

e Is the patient still suffering from mental disorder? O O

e If so, is the disorder of a nature or degree that makes it appropriate for O O
the patient to receive medical treatment?

e |If so, is it necessary in the interests of the patient’s health or safety or the [ O
protection of other persons that the patient should receive such treatment?

e Is it necessary for the Responsible Clinician to be able to exercise the O O
power to recall the patient to hospital, if that is needed?

e Is appropriate medical treatment available for the patient? O O

Report under Section 25 (1) (copw 38.17) (together with the above questions)

o Would the patient, if discharged, likely to act in a manner dangerous to O
O
other people or to themselves?

TO NOTE
This question focuses on the probability of a dangerous act, such as causing serious physical
harm, not just the patient’s general need for safety and others’ general need for protection.
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DECISION OF HEARING PANEL

DISCHARGE O DETAIN O REVIEW O

14. EXPLANATION FOR DECISION

15. RECOMMENDATIONS TO CLINICAL TEAM

Signature Date

Chair

Member

Member

Decision communicated:

To: By Whom:

Nearest Relative to be informed of decision Yes / No
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16. ISSUES OF NOTE RAISED BY THE MANAGERS IN ATTENDANCE AT THE FOLLOWING
HEARING:

Patient Name: Ward:

RC: Date of Hearing:

Outcome of the Hearing:

Managers in attendance:

Chair of Panel: Member: Member:

Issues raised by Managers
(please bullet point —with brief comment)

To be forwarded to [ I VHA Manager, Administration Building, Ysbyty Bryn Y
Neuadd Hospital, Llanfairfechan, Conwy, LL33 OHH

Received: Ref: N
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Members of the Working Group:

Name Title
| ] Mental Health Act Manager
Engagement has taken place with:
Name Title Date Consulted
Associate Hospital Managers March / April 2017
Clinical Network Mental Health Division March /April 2017
Managers
I | \Vental Health Review Tribunal | March 2017
for Wales
AMHP Managers of the Local March 2017
Authorities
R Caniad Service March 2017
Matrons Mental Health Division March 2017
Ward Managers Mental Health Division March 2017
IMHA service March 2017
Mental Health Act | Mental Health Division March 2017
Administrators
Clinical Directors | Mental Health Division March /April 2017
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Cyfarfod a dyddiad: Power of Discharge Sub Committee
Meeting and date: 12.06.2020

Cyhoeddus neu Breifat: Public

Public or Private:

Teitl yr Adroddiad Associate Hospital Managers Update Report
Report Title:

Awdur yr Adroddiad
Report Author:

Responsible Director:

Craffu blaenorol: Divisional Directors Meeting
Prior Scrutiny:

Atodiadau Appendix 1 — Quarterly Activity
Appendices:

Argymbhelliad / Recommendation:

The Committee is asked to note the report.

Please tick one as appropriate (note the Chair of the meeting will review and may determine the
document should be viewed under a different category)

Ar gyfer Ar gyfer Ar gyfer Er
penderfyniad Trafodaeth sicrwydd gwybodaeth | V
/cymeradwyaeth For For For

For Decision/ Discussion Assurance Information
Approval

Sefyllfa / Situation:

The Associate Hospital Managers Update Report provides details regarding the Associate Hospital
Managers Activity within the division for the detailed quarter. The report details activity in the areas
of: Hearings, Scrutiny, Training, Recruitment, Forums and Meetings and KPIs in Appendix 1.

Cefndir / Background:

Section 23 of the Mental Health Act (the Act) gives certain powers and responsibilities to ‘Hospital
Managers’. In Wales NHS hospitals are managed by local health boards. The local Health Board is
therefore for the purposes of the Act defined as the ‘Hospital Managers’.

Hospital Managers have the authority to detain patients under the Act. They have responsibility for
ensuring the requirements of the Act are followed. In particular, they must ensure patients are
detained and treated only as the Act allows and that patients are fully informed of, and are supported
in, exercising their statutory rights. Hospital Managers have equivalent responsibilities towards
Community Treatment Order (CTO) patients. (CoPW 37.4)

In practice, most of the decisions of the Hospital Managers are undertaken by individuals (or groups
of individuals) on their behalf by means of the formal delegation of specified powers and duties.
(CoPW 37.5)






J

In particular, decisions about discharge from detention and CTOs are taken by Hospital Managers
Discharge Panels, specifically selected for the role. They are directly accountable to the Board in the
execution of their delegated functions. (CoPW 37.6).

This report provides assurance that the individuals who form the Hospital Managers’ Discharge Panels
(namely Mental Health Act Associate Hospital Managers (MHA AHM)) are in receipt of adequate
training and conform to the Health Board standards.

The report (Appendix 1) details the activity of the Associate Hospital Managers in relation to Hearings
and Scrutiny undertaken, concerns raised and improvements to the Division or service to which they
have input for the period January 2020 — March 2020.

Asesiad / Assessment & Analysis

Strategy Implications

The use of the Mental Health Act is determined by patient needs and least restrictive options. The
Associate Hospital Managers have a duty as independent persons to ensure that the Health Board is
detaining patients who meet the criteria for detention.

Financial Implications

The Associate Hospital Managers are paid a sessional fee for each activity. The closure of local
post offices and the need to collect documents from a main depot includes an increase in travel
claims. Additional safeguards in relation to Information Governance has an impact on financial
costings due to security requirements for posting reports.

Risk Analysis

The number of Associate Hospital Managers must be kept at a reasonable levels to ensure the
availability of persons for the future. We have addressed this by having an open direct hire advert to
ensure that the cohort is kept at an adequate level.

Hearings for patients should be conducted as close to the renewal date as possible. If a patient

requests a hearing this should be given priority. Risks associated with not conducting a hearing as

close as possible would be:

e Transfers impacting on hearings with the potential for a hearing to be missed or rearranged.

e The Associate Hospital Managers Discharge Panel may not agree with the professionals and feel
that patient should be discharged any delay in the hearing may result in the patient being detained
for longer than necessary.

Legal and Compliance

The Mental Health Act determines that the Health Board must ensure that there are Associate
Hospital Managers available to conduct panels for the patients on their request or at the time of a
renewal. These Managers cannot be employees of the Health Board to ensure that an independent
view is taken when reviewing the detention.

Impact Assessment
All policies in relation to the Associate Hospital Managers have been equality impact assessed.






Appendix 1.

Quarterly Activity

1 Hearings

A total of 32 hearings were held this quarter, there were no discharges. Of the hearings
held 29 were section renewals and 3 appeals by the patient.

A breakdown of the hearing activity is detailed below:

January

e 15 hearings arranged (11 held)
All hearings held were section renewals.

9 hearings were held in the inpatient units and 2 within a Community Mental Health
Team.

3 hearings were cancelled

1 patient was regraded to informal and 2 patients were discharged from their
detention.

Outcomes of hearings held

All detentions were upheld

February

e 14 hearings arranged (12 held)
11 of the hearings were section renewals and 1 patient appeal.

11 hearings were held in the inpatient unit and 1 within a Community Mental
Health Team.

e 2 hearing were cancelled
One patient withdrew their appeal and one CTO renewal was postponed due to
recall paperwork being invalid the patient was placed on a section and has since
been discharged on a CTO.

Outcomes of hearings held

All detentions were upheld.

March

e 18 hearings arranged (9 held)
7 of the hearings held were section renewals and 2 patient appeals.

All hearings were held in the inpatient units.





e 9 hearings were cancelled
2 patients were discharged by the RC , 4 RCs were off sick, 1 RC did not turn up
due to a mix up in [lcalendar, 1 hearing was postponed and 1 was not held due
to the discover that the renewal paperwork was not valid/

Outcomes of hearings

All detentions were upheld.

Covid 19 and Associate Hospital Managers Hearings

Throughout the Covid 19 pandemic hearings were arranged in line with the same
guidance given for Mental Health Review Tribunals. Guidance was also issued by
Welsh Government in relation to Hospital Managers’ discharge powers under the
Mental Health Act. Taking into account that the patients” right to liberty as set out in
Article 5(4) is protected by the MHRT for Wales and not Hospital Managers.

Guidance followed was:

e |If a patient requests a hearing under a S2 appeal it should be suggested that he or
she makes an application to the MHRT for Wales.

e During the current Covid 19 crisis, it is suggested that a panel should not sit if the
MHRT for Wales has considered the patient’s case in the last six weeks or is due
to do so in the next eight weeks.

e Hearings should take place as soon as it is practicable for the hearing to be
arranged.

e The impact of the pandemic will need to be taken into account it is likely that, for
the foreseeable future, some hearings will need to be adjourned or to take place
remotely.

In reference to the final bullet point the Health Board has ensured that patients who
had capacity to indicate that they did not object to their section being renewed were to
be arranged at a later date, patients who were objecting or did not have capacity to do
so will have a hearing arranged, this has been in place since the end of March.

The Associate Hospital Managers Cohort is predominantly made up of persons who
are retired and older in age. Therefore to ensure that safety was maintained telephone
hearings have been arranged for the hearings to allow those who were self isolating
or had concerns about attending the hospital to still participate. The process of
conducting a hearing via telephone was distributed to all who expressed a desire to
be part of a panel at this time.

Hearing KPIs

Following a renewal there is no timeframe specified within the Mental Health Act that
a hearing must be held, only the confirmation that one ‘must’ be held. Good practice
suggests this should be done as close to a renewal date as possible. The division has
set a KPI at one month following the renewal date. An analysis of the hearings held





this quarter is detailed below. 87% of the hearings arranged were held within the set

KPI. This is an increase on the previous quarter.

The RC can renew a detention within the period two months prior to the section expiry
date. In some instances when the paperwork has been returned in advance the
hearing will be held prior to the renewal date.

In instances where the patient appeals their detention the hearing should be held as
close as possible to the appeal date, an analysis is included below for the quarter

Reasons this quarter for those with long delays consisted of:

e Problems with fixing dates due to the RC availability and solicitors being available

at the same time.

Renewal Date Hearing Date KPI (31 days)
26/03/2020 04/03/2020 9
25/01/2020 04/02/2020 10
14/12/2019 17/01/2020 34
06/03/2020 25/02/2020 Held before
17/02/2020 28/02/2020 11
12/12/2019 24/01/2020 43
24/01/2020 24/02/2020 31
28/12/2019 22/01/2020 25
28/12/2019 13/02/2020 47
18/01/2020 14/01/2020 Held before
14/01/2020 31/01/2020 17
14/01/2020 15/01/2020 1
18/02/2020 19/02/2020 1
10/01/2020 10/01/2020 0
17/02/2020 28/02/2020 11
02/03/2020 04/03/2020 2
16/02/2020 18/02/2020 2
13/02/2020 27/01/2020 Held before
14/02/2020 28/02/2020 Held before
03/04/2020 03/03/2020 Held before
06/03/2020 17/03/2020 1
24/12/2019 09/01/2020 16
18/01/2020 14/01/2020 Held before
09/02/2020 11/02/2020 Held before
22/02/2020 10/03/2020 17
22/02/2020 26/02/2020 4
30/03/2020 23/03/2020 Held before
23/02/2020 18/02/2020 Held before
12/03/2020 09/03/2020 Held before






Application by Patient Hearing Date KPI (31 days)
date
14/01/2020 18/02/2020 35
05/02/2020 05/03/2020 29
13/02/2020 09/03/2020 25
2 Scrutiny

Scrutiny for 2020 began in February. Scrutiny is not conducted in the month of
January. Within February and March 32 files were scrutinised. Scrutiny was
suspected from April due to the Covid Pandemic.

3 Training

Mandatory training is continuing there are 12 training sessions Associate Hospital
Managers are expected to complete a total of 88% of the total training has been
completed. Those not completed include 6% which are flagged for renewal.

The third All Wales Associate Hospital Managers day is due to be held in Builth Wells
in September 2020 arranged by Cardiff and Vale.

4 Recruitment

The Associate Hospital Manager active cohort at the time of writing this report
(11/05/2020) consists of:

26 persons of which 25 are actively involved in hearings or shadowing, the active
cohort is made up of 10 male and 15 female members of which 7 are Welsh speakers.
Out of the active members we have 13 chair persons, 4 male and 9 female of which 4
are Welsh speakers. 1 new member is progressing through training.

Following interviews held in February a further two managers were appointed due to
the pandemic they are still waiting to be processed through the systems before
commencing shadowing and training. Currently shadowing is not being facilitated
whilst telephone hearings are in progress.

All Associate Hospital Managers have a robust and structured induction and training
schedule when joining the cohort. 1:1 review meetings are held with the Mental Health
Act Manager at a six monthly interval following becoming part of a panel and following
this meetings are held on a yearly basis and logged within ESR. At the time of this
report 1.1 review meetings were cancelled from March onwards due to the Covid
pandemic and staff redeployment to other tasks, these will be reinstated as soon as
possible.





5 Forums and Meetings

The Associate Hospital Managers Forum Meeting is held on a quarterly basis linked
in with training to allow the Associate Hospital Managers to get together and discuss
any relevant information and receive updates about changes within the Health Board
that is relevant to their role.

The meeting scheduled for the 25" of March was cancelled this will be held once it is
safe to do so.






