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	Ein cyf / Our ref: 284/20/FOI


	Dyddiad / Date: 13th November 2020



Further to your request, which was submitted on your behalf by the Community Health Council representative via email dated 20th October 2020, please see our response below.

Your request:
“*” can you submit this FOI request to “*” please
Other whistleblowers were reported to the GMC by CPG members, again under false allegations since proven to be such:
· The 40 staff then gave 700 pages of SUIs and safeguarding concerns in testimony

· They explained they were managing patients without training

· They explained they were not staffed or resourced to provide safe and adequate care

· They explained how the toxic patient mix meant OPMH patients were being neglected
· They describe incontinent OPMH patients on a unit with heroine addicts (as per OPMH practice today) 

· They described SUIs that were resulting

· They explained SUIs were not being reported as the SUI system was logging them out and deleting SUI reports

· They described how a patient died due to lack of medical support on the Ysbyty Gwynedd site

· They described suicide attempts and harm similarly in the absence of such support

· They described institutional abuse over an extended period of time under the then CPG in the year leading up to Tawel Fan

· They describe SUIs of which “*” was the “victim” 

· “*” “*" “*” and now “*” are under NMC Investigation for not escalating the above nor reporting the harm to more than five vulnerable persons

· BCUHB told me an Independent External Investigator (IEI) to look into the MHLD was required, in July 2018 “*” told myself and “*” that “*” would be that IEI

· Instead “*” appointed MHT Nurse “*” to investigate the SUIs for which 40 staff held his boss “*” responsible

· In 2018 “*” subordinate “*” stated none of those SUIs 40 colleagues had described to “*” and “*” occurred.

· In July 2020 myself the Chair and Deputy Chair read the contemporaneous descriptions of those SUIs which “*” team, replacing the IEI, said never happened.

Therefore, as they relate to “*” and the harm she suffered can I have those 700 pages of testimony. If others are named therein then please redact those names and any identifying information other than other than job titles.
“*” Please note individuals and their names have been removed from the wording of your request as responding to a Freedom of Information request is to respond to the public at large, and in doing so the Health Board must still maintain compliance with the Data Protection Act 2018 and confidentiality requirements when producing a response.
Our Response:
“*” clarified via email on 21st October 2020 that your reference to the 700 pages of testimony related to the Robin Holden Report.

In accordance with the Freedom of Information Act 2000, this letter acts as a Refusal Notice under section 17 of the Act.

I can confirm in accordance with Section1 (1) of the Freedom of Information Act 2000 (FOIA) that the Health Board holds the information that you have requested.   However, we are withholding the information since we consider that the exemption under Section 36 – The Conduct of Public Affairs, Section 40 – Personal Informaton and Section 41 – Information Provided in Confidence apply.  
Section 36

Section 36 (2)(b)(ii) and Section 36 (2)(c) - Effective Conduct of Public Affairs sets out an exemption from the right to know if the disclosure of the information, in the reasonable opinion of a qualified person, would prejudice the effective conduct of public affairs through: 

(2) would, or would be likely to, inhibit—

(ii) the free and frank exchange of views for the purposes of deliberation,
or

(c) would otherwise prejudice, or would be likely otherwise to prejudice, the effective conduct of public affairs.

Under the Section 36 exemption, and in the ‘reasonable opinion’ of the ‘qualified person’ (for Betsi Cadwaladr University Health Board this is the Interim Chief Executive, Mrs Gill Harris), information has been withheld as it is considered that it would, or would be likely to prejudice, the effective conduct of public affairs through the free and frank exchange of views for the purposes of deliberation. The Information requested for disclosure was solely provided to facilitate the free and frank exchange of views between the appointed Investigating Officer and Health Board staff to enable contentious and sensitive issues as part of the Raising Staff Concerns and Whistleblowing Policy to be fairly presented, discussed and to challenge allegations.  In this regard it was not intended for the public arena.
The Health Board and Investigating Officers need a safe space to work to ensure that full and frank discussions, investigations and deliberations into allegations can take place to achieve the best outcome.  Disclosing this type of information would inhibit the ability of Health Board staff and others to express themselves openly, honestly and completely, or to explore extreme options, when providing advice or giving their views as part of the process. The release of these testimonies, could also have a ripple effect and could stifle open and honest relationships between staff and Investigating Officers and impact on the willingness of staff to openly discuss concerns in the future.

There is also a duty of confidence for the Health Board to protect and treat staff fairly.  If details of individuals and their testimonies were to be disclosed, individuals may lose trust in the Health Board and may be reluctant to raise concerns or take part in future investigations of this nature.
This Freedom of Information Act 2000 exemption relates to disclosures which would prejudice the public authority’s ability to offer an effective public service or to meet its wider objectives or purpose due to the disruption caused by the disclosure and the diversion in resources in managing the impact of disclosure. 

Public Interest Test (PIT)
For disclosure

In relation to this “Prejudice” based exemption, as required, the Health Board have applied the PIT.  We acknowledge and recognise there is an argument for the Health Board to be open and transparent, and there is a public interest in understanding how the Health Board’s decision making, and ensuring that concerns raised have been fully investigated with appropriate action taken.

Against disclosure

There needs to be a “safe space” for officials to discuss options and issues, and organisations need to be confident that they can openly discuss options and issues affecting the Health Board and the services it provides.  Disclosing this information could jeopardise the continuation of an open, honest, free and frank exchange of views when discussing sensitive and contentious issues, whilst also providing safe, effective and efficient services to the population it serves.  To disclose this information could damage the ability for staff to consider and discuss issues of this nature not just for this Health Board, but it could also impact negatively across the rest of NHS Wales.
In the opinion of the Qualified Person, the public interest in maintaining the exemption outweighs the public interest in disclosing the information for the aforementioned reasons.

Section 40

The Health Board considers that the information held within the report is personal data and disclosure would breach the first data protection principle. This information is therefore exempt under Section 40(2) of the Act.  Its disclosure would constitute unfair and unlawful processing and would be contrary to the principles set out in the Data Protection Act 2018 and would be contrary to the principles set out in Article 5 of the General Data Protection Regulation (GDPR).  In reaching this decision the Health Board took into account the type of information and the strong expectations of its employees that their personal information would be treated as confidential. Section 40 is an absolute exemption and does not require the Health Board to consider the PIT.
Section 41

The Health Board considers that the information held within the report was information provided “in confidence” and as such do not plan to publish the individual testimonies that staff provided as part of the Raising Staff Concerns and Whistleblowing Policy.  This information is therefore exempt under Section 41 of the Act.  The Health Board has reached this decision because individual witnesses will have had an expectation that their statements provided as part of the Raising Staff Concerns and Whistleblowing Policy would be kept in strict confidence and to release this information may constitute an actionable breach of confidence.  
This exemption is an absolute exemption and therefore does not require the PIT to be applied.  However, we recognise the public interest in this information being released.  The Health Board has therefore further considered this element and agree that whilst there is a public interest in the disclosure of information relating to concerns raised about the Health Board’s delivery of services to the public, and there is a public interest in knowing that such concerns have been fully investigated and appropriate action taken, there is also a public interest in maintaining the confidentiality of information provided in confidence as part of the investigation.  If details of individuals’ testimony were to be disclosed, individuals may lose trust in the Health Board and may be reluctant to raise concerns or take part in future investigations of this nature, which would not be in the public interest.

Under the Health Board’s obligation to advise and assist and to ensure openness and transparency, in addition to the publication of the redacted summary of the Robin Holden Report, recommendations and intial progress report, I can confirm that the Executive Medical Director and Executive Director of Nursing and Midwifery / Deputy CEO have commissioned a further piece of work to validate that the Holden Report recommendations have been implemented and remain in place at this current time. 

The Acting Associate Director of Quality Assurance is leading this work, supported by the Acting Divisional Director of Nursing for Mental Health and Learning Disabilities, thus ensuring both a corporate objectivity to the work, and a degree of impartiality, given that they have no prior involvement in the unit, division or report, and both only joined the Health Board within the last year. 

This work will be submitted for executive scrutiny, and then reported to the Quality and Safety Executive (QSE) Committee in January 2021. The QSE papers will be publicly available via the Health Board’s internet site from the following link:

https://bcuhb.nhs.wales/about-us/committees-and-advisory-groups/quality-safety-and-experience-committee/

We welcome correspondence through the medium of Welsh

Rydym yn croesawu gohebiaeth drwy gyfrwng y Gymraeg


