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	Ein cyf / Our ref: 115/20/FOI


	Dyddiad / Date: 21st September 2020



Further to your request for information dated 16th July 2020, I am pleased to provide the following response. Please accept our sincere apologies for the delay in responding.
Your request and our response
In relation to the whistleblowing inquiry regarding Speech and Language Therapies (West) malpractice at Betsi Cadwaladr University Health Board (BCUHB), conducted by Jonathan Walters QC, please provide me with:

1.  A copy of the report that BCUHB received on the 26th March 2019.
In accordance with the Freedom of Information Act 2000, this letter acts as a Refusal Notice under section 17 of the Act.
I can confirm in accordance with Section1 (1) of the Freedom of Information Act 2000 (FOIA) that the Health Board holds the information that you have requested.   However we are withholding the information since we consider that the exemption under Section 36 (2)(b)(ii) applies.  
Section 36 Effective Conduct of Public Affairs

Section 36 of the Act sets out an exemption from the right to know if the disclosure of the information, in the reasonable opinion of a qualified person, would prejudice the effective conduct of public affairs through: 

· Inhibition or likely inhibition of the free and frank provision of advice or exchange of views for the purposes of deliberation. 

· Any other prejudice, or likely prejudice, to the effective conduct of public affairs. 

This Freedom of Information Act 2000 exemption relates to disclosures which would prejudice the public authority’s ability to offer an effective public service or to meet its wider objectives or purpose due to the disruption caused by the disclosure and the diversion in resources in managing the impact of disclosure. 

Under the Section 36 exemption, and in the ‘reasonable opinion’ of the ‘qualified person’ (for Betsi Cadwaladr University Health Board this is the Interim Chief Executive, Mrs Gill Harris), information has been withheld as it is considered that it would, or would be likely to prejudice, the effective conduct of public affairs through the free and frank provision of advice and the free and frank exchange of views for the purposes of deliberation between senior positions within the Health Board.  The Health Board also considers that to release the information could potentially damage future relations between these senior positions by hindering free and frank discussion and understanding of issues and resolutions.

Health Board staff need a safe space to openly, honestly and completely explore extreme options and the impact of the options as part of the process of deliberation when considering cost savings and/or service redesign.  The rationale for this is that inhibiting the exchange of these views will impair the quality of decision making when embracing the service transformation agenda. 

In relation to this “Prejudice” based exemption, as required, the Health Board have applied the Public Interest Test (PIT) and have found that the public interest in maintaining the exemption outweighs the public interest in disclosing the information for the reasons mentioned below:

Against – There needs to be a “safe space” for officials to discuss options and issues, and organisations need to be confident that they can openly discuss options and issues affecting the Health Board and the services it provides.  Disclosing this information could jeopardise the continuation of an open, honest, free and frank exchange of views when discussing sensitive and contentious issues, whilst also providing safe, effect and efficient services to the population it serves.  To disclose this information could damage the ability for staff to consider and discuss issues of this nature not just for this Health Board, but it could also impact negatively across the rest of NHS Wales.
We are further relying on Section 40 – Personal information as the Health Board considers that the information held within the report is personal data and disclosure would breach the first data protection principle.  This information is therefore exempt under Section 40(2) of the Act.  Its disclosure would constitute unfair and unlawful processing and would be contrary to the principles set out in the Data Protection Act 2018 and would be contrary to the principles set out in Article 5 of the General Data Protection Regulation (GDPR).  In reaching this decision the Health Board took into account the type of information and the strong expectations of its employees that their personal information would be treated as confidential.
Section 40 is an absolute exemption and does not require the Health Board to consider the public interest test.  
In addition to Section 40, we are also relying on Section 41 – information provided in confidence.    The Health Board has reached this decision because individual witnesses will have had an expectation that their statements provided as part of a whilsteblowing investigation would be kept in strict confidence and to release this information may constitute an actionable breach of confidence.  

This exemption is an absolute exemption and therefore does not require the public interest test to be applied.  However we recognise the public interest in this information being released.  The Health Board has therefore further considered this element and agree that whilst there is a public interest in the disclosure of information relating to concerns raised about the Health Board’s delivery of services to the public, and there is a public interest in knowing that such concerns have been fully investigated and appropriate action taken, there is also a public interest in maintaining the confidentiality of information provided in confidence as part of the investigation.  If details of individuals’ testimony were to be disclosed, individuals may lose trust in the Health Board and may be reluctant to raise concerns or take part in future investigations of this nature, which would not be in the public interest.
Under the Health Board’s obligation to advise and assist and to ensure openness and transparency, a report on the findings and progress against identified actions will be presented to the Quality, Safety and Experience Committee of the Board on the 3rd November 2020 and the papers will be accessible from the following link:
https://bcuhb.nhs.wales/about-us/committees-and-advisory-groups/quality-safety-and-experience-committee/
2. The total cost of conducting this report between 2017 and 2019.
The total cost was £16,108 relating to a speech & language whistle-blower investigation.  
3. The total cost BCUHB has spent on independent investigations since the Board has been in special measures. Please provide an annual breakdown from 2013 up until the latest available figures, in calendar years.  

Provided in the table below is the annual breakdown by calendar year of the total spend on “independent investigations”, in line with your request.  The response does not relate to just Whistleblowing Investigations as it is not recorded in this format.  Please note, that due to the way the information is recorded, a thorough search was carried out to collate this information, however there is no guarantee that all reviews have been identified and captured during this search.
Figures have been provided from 2013 as per the request but it should be noted that BCUHB went into special measures in 2015, not in 2013. 
	Calendar year
	Total spend

	2013
	£10,802

	2014
	£74,831

	2015
	£59,634

	2016
	£1,040,374

	2017
	£1,013,960

	2018
	£240,149

	2019
	£96,197



We welcome correspondence through the medium of Welsh
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